#D~39. 200 419778
Memorandum 78-23

Subject: Study D-39,200 - Enforcement of Judgments (Comprehensive
Statute--Exemptions) : :
Attached to this memorandum is a dféft“of'Chaptef ?-ofifhe Enforce-
ment ‘of Jﬁdgments Law relating to exemptions‘whiéh has been reviséawto
implement decisions made at the April 1978 meetiﬁg. Several exhibits
ate also attachéd and are referréd to below. You should note that many

Sectlons have been renumbered from the prior draft.

Preliminary Text

This material has been revised in response to decislons made at the

. apgilfmgeting and editorial suggestions made by several Commissioners.

§ 707.110. Claimant

. This section has been reorganized. Subdivision (c} has been added

to recognize the spouse's exemption right. We have deleted provisions
permitting a spouse or dependent of the debtor to claim exemptions on
the debtor's behalf because of the complications that would arise should

-the various claimants disagree,

§ 707.150, Waiver of exemptions
" This provision has been revised in accordance with a decision at

the April meeting.

§.?0?.160. Exemption rights of married persons

The staff has reviewed the exemptions to determine which exemptions
need adjustment in order to equalize the position of married debtors
vis-a-vigs unmarried couples. Section 707.160 has been revised to pro-
vide both spouses a set of exemptions except in the case of the home-
stead exemption which, if the substance of the existing law is con-
tinued, provides a $30,000 exemption for a head of a family and a person
over 65 and a $15,000 exemption for all other persons. Section 707.160
permits. each spouse to claim an exemption for a cemetery plot, a motor
vehicle, household furnishings, jewelry, tools of a trade, deposit
accounts, and life insurance loan value, subject to the value limita-
tions stated in the various sections. The spouses would also .be able to
claim the total exemptions for retirement benefits, unemployment bene-

.fits,. disability and health benefits, worker's compensation, aid, and
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relocatlon benefits. The exemptions for life insurance benefits, per-
sonal injury awards, and wrongful death awards are based on the need of
the family and can be claimed by either spouse.

Subdivision (a) of Section 707.160 raises a question concerning the
nfairness of permitting a nondebtor spouse to claim exemptions out of
~community property without regard to the amount of separate property of
. the nondebtor spouse which iglno;.iiable. For example, if the monéy
judgment (ot fo;,ngcessgyies):is against the husband, the husband'é
separate property bank account and any community property Bank account
would be subject to exeaut;on, but the wife's separace property "bank
account would not be liable. Should the wife be able to shield all of
“her separate property (pﬁrsuaht to the community property laws) and also

claim exemptions In the community property? Or should the nondebtor

wirgpouse’s exemptioms in community: iproperty be ‘diminished to the extent

"‘that such spouse has separate property of the same character? This:
would have thé ‘effect of ‘treating the .nondebtor spouse as a debtor for
“the purpose 6f determining ‘exewptions. TIf' che-debt of the debtor spouse
is incurred for necessaries during marridge,’ the sgparate property of
the nondebtor spouse is liable once the community property 1s exhausted.
. Civil Code §8% 5121, 3132. The basic policy of the exemption laws is to
provide for the support of the debtor and his or her family. These
policies are comsilstent; bﬂnce it wwould not be inappropriate to con-

_ sider the nondebtor spouse 5 Separate property in determining exemption

"claims as to communlgy proporty.

§ 707. 180. Tracing
The portion ¢f this provision giv1ng the debtor the choice of the

manner of tracing has been delzted in nccordance with a decision at the

_ Apri] meeting.

§ 707.210.- Exenptions from tax liability

It was decided at the April meeting to remove the referernices to
particular sections in the Revenue and Taxation Code and the Unemploy-
meitt Imsurance Code Ffrom this provision, which supersedes Section
-:690,51. "We foun? four warrant provisione in recently enacted laws that
“are not listred in Section 690.51 of existing law, presumibly because of

‘oversight. -Seé& Rev. & Tox, Code '§§ 3202 {state property tax--added in



1977), 16071 (gift tax—-added in 1977), 38541 (timber yield tax--added
in 1976), 40161 (energy resources surcharge tax--added in 1974).
The staff has examiﬁed the eollection provisions of the following

tax laws 1n the Revenue and Taxatlon Code: Property tax (Sectlcn lDl),
aircraft tax (Section 5301), livestock tax (Section 5501), sales and use
taxes (Section 6001), motor vehicle fuel license tax (Section 7301}, use
fuel tax (Sectiop 8601}, vehicle license fee (Sectioﬁ ip?D1}) private
car tex,(Secticq 11201), insurance tax {Seetion 12(}01_‘}",5 inheritance tax
(Section 13301), gift tax (Section 15101), personal.income tax (Section
17001), bank and corporation tax {Section 23Q01),?cigarette tax (Section
30@0}}, alcoholic beverage tax (SectionSBZOOi},_timber yield tax (Sec-
. tion 38101), and energy resources surcharge (Section 40001).
_ ‘The different tax laws vary in the number and type of procedures
through which they may be enforced, but some taxes may be enforced
through any of the available procedures. A debtor may be'rqui:ed to
give security for the collection of the tax. See Section ééilriuse‘fuel
;;exle_‘ﬂaqy sections prpvide for the assertion of a lien on tﬁe debtor’s
: ggqgepgy,‘qziperhaps just real property. See Section 18881 (éersonal
;chmeheex){‘ The agency may issue and serve a notice to w1thhold See
ﬁ?eeqioﬁxISSIT (personal income tax). The agency may issue a warrant and
. deliver it to a levying officer for levy., See Sectlon 16071 (gift tax).
The agency may simply selze and sell property ﬁhere a delingueney has
.;8xlsted for a prescribed time. See Section 7891 (vehicle fuel license

_ga#), The agency may bring an action and egforge.theéjgggment ie the
. qapﬁer of any other money judgment. See Section 14321 (inheritance
tax). ,The sections cited are attached as Exhibit 1 to this memorandum.
_ quer existing law, exemptions (other than the homestead exemption
as discussed below) do not apply against the state when the state agency
elects to use the notice to_witbheld_rather than the warrant procedure.
See Greene v. Franchise Tax Bd., 27 Cal. App.3d 3B, 1ﬁ3 Cal. Rptr. 483
(1972)--copy attached hereto as.Exhibit 2. The staff does not believe
. that the difference in procedures justifies the denial ef exemptions
. yhich may be needed for the support of the tax debtor and the debtor's
‘family. It was stated in Greene that the Franchise.Tax Beerd generally

employs the notice to withhold procedure to collect small tax debts to

-3-



“avold the ddditfonal expénseé that would vesult if the warrant procedure
were ‘used. zgi;at'hﬁ. It is:interesting that the notice of levy pro-
“vided by Unemployment TInsurance Code Section 1755 (see Exhibit 1), which
’cdfrésponds to the notice to withhold under the Revenue and Taxation
Code, is listed in Section 690.51 along with the warrant provisions
(see, e.g., Unemp. Ins. Code § 1785 in Exhibit 1),
"It has'been held that the general exemption laws are not applicable
‘against the state or a cdunty or city seeking to collect taxes., Morri-
" 'gon v. Barham, 184 Cal. App.2d 267, 272,-7 Cal. Rptr. 442 (1960) (ad

Iy

7! 'yalorem tax'on homesteaded property); Rev. & Tax. Code § 2192.1.
“*However, 1f the tax law givesithe tax lien the effect of 'a judgment
lien, the tax lien does not ‘have priority over a prior recorded declara-
“tioh of homestead. - Curtis: v. County of Kern, 37 Cal. App.3d 704, 706,
113 Cal. Rptr. 41 (1974) *{collection of personal property -tax liability
"by dssertion of tax lien against real property)y; Rev. & Tax., Code - -
821914, ‘
) " The staff is of the opinion -that: the enforcement of property taxes
justifies®dn exdeption to the éxemption laws when-the taxed property is
: ﬁsoughtﬁfd-be reached. This principle is a@nalogous to enforcement of a
V" tortpage or other favored lién, -In all other situations, however, we
- believe the policy reflected in Code of Civil Procedure Section 690.51,
“which’digkes exemptions applicable against certain state enforcement.
" frocedures, is more sppropriate, -We see no reason to hinge the applica-
“tion of ekemption’ laws upon the enforcement procedure selected by the
taxing ‘agency or upon'whether the tax:is being enforced by the state as
*7ﬁdpp053d'to”a local public entity. : Accordingly, subdivisions: (a) and {(d)

r

it of draft Section 707.210 -have been tentatively revised to apply exemp-
' tions:- to all tax -debts (except property taxes asserted against the
- “iproperty ‘taxed) regardléss of whether a state or local tax is being
" enforced, - - T _
R ‘The Commission’” may want to consider some other approach.  The.
exemption laws could be made completely: inapplicable to the collection
‘of “tax debts; This approach prevails in several states; such as I1li-
© i noidy Maryland, Missouri, and South Carolina. See Vukowlch, Debtors’
- Exémprion Rights/ 62 Geo. L.J. 779, 859 n.i498 (1974)..-Section 10(a}{l)(iii)




of the Uniform Exemptions Act similarly pravides a blanket exception in
such cases., Or a more limited set of exemptions could be prescribed.
Federal law provides a restricted set of exemptions from the enforcement
of a federal tax liability. See I.R.C. § 6334. These exemptions include
necessary clothing, fuel, furniture, provisions and personal effects not
exceeding $500 in value, trade and professional implements worth §250,
unemployment and worker's compensation benefits, child support payments,

and some federal retirement payments. In the Recommendation Relating to

Wage Garnishment, 13 Cal. L. Revision Comm'n Reports 1703, 1710 {1976},
Xage

the. Commission recommended that an earnings withholding order for taxes
issued by the state should be restricted by the standard wage -garnishment
.exemption, If the state desires to withheld a larger amount, under the
recommendation, a withholding order would have to be obtained from a
court. It would be consistent with this approach to provide. that, if a
tax agency obtains a judgment, only an amount of property necessary for
the support of the debtor and the debtor's family would be exempt.

' Sublelsion (c) of Section 707.210 has been revised to provide that
the taxing agency serves as the levying officer in a situation where no
levying officer is involved. This generalizes the practice of the
Department of Benefit Payments under Unemployment Insurance Code Section
1755. The notice to withhold and notice of levy procedures do not
provide for any notice to the debtor sc the period should rum from when
the debtor receives actual notice of the seizure. As an alternative,
the tax laws could be amended to require the taxing authority to mail
notice to the debtor.

Under existing law, there are several procedures through which a
debtor may contest the summary assessment of the taxing authority. The
debtor may post bond, request an administrative abatement of the assess-
ment, sue for a refund, or seek injunctive relief. See Tarlow, Criminal

Defendants and Abuse of Jeopardy Tax Procedures, 22 U.C.L.A. L. Rev.

1191, 1197-1205 (1975). However, since exemptions do not currently
apply to the notice to withhold procedures, these remedies are unavail-
able for the assertion of an exemption claim. It is better to provide a
special rule for making EXEmptlon claims at the same t1me that exemp—

tions are extended to such enforcement procedures.
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The staff does not believe that it is appropriaté at this time to
attempt a comprehensive review of the tax collection procedures. How-
+ever, ‘it should be noted that:at least one form--seizure and sale--has
- not found' favor with the courts. Revenue and Taxation Code Section 2951
permits the seizure of any of the debter's’ property to satlsfy property
taxes die on unsécured property.- In T.M. Cobb Co. EL_County Eﬁ_Los
_Angeles, 16 Cal.3d 606, 547 P.2d 431, 128 Cal. Rptr. 655 (1976), the

court stated that the seizure provision did not violate due 'process on
the: grountd. that' the debtor was given no notice and opportunity for an
administrative hearing prior -to seizure, ‘but that the property could not
be ‘sold without:an opportunity for ‘4 prior ddministrative hearing. The
same :case also held :'that a prior perfected security interest is entitled
to priority over: the tax lien. :See a¥so Chrysler Credit Cbrgl.gl_'
Ostly, 42 Cal. App.3d 663, 117 Cal. Rptr. 167 (1974).°

§ 707.520. Cemetefy plot

Subdlvision (c) has been rev1sed to provide an exemption for one
plot since in the case of marrled debtors this number will be doubled

pursuant to Section ?0? 160

'§.IO?.53G.. Moto;_vehiclﬁi proceeds

Subdivision ({a) has been revised in accordance with:a decision at
the April meeting. - Subdivigion (b) has been revised to permit the

automatic exemption -of proceeds in the case of married debtors.

§ 707.540. Household furnishings
The amount of this exemption has been raised from $300 to $500 in

accordance with a decision at the April meeting.

Tentatively, Section 707.160 doubles the exemption fof hotusehold
furnishings.  If spouses live ‘separately or are legally separated, the -
‘one:household exemption may be insufficilent. ‘However, spouses should
not be able to move apart im 'an-attempt to protect a ‘greater amount of -
property. = It may be desirable to limit the two household exemptions to

Legally: separated persons.

‘s'?o? 570. Tools of trade o

' This exemptlon is not doubled for spouses unless both spouses are

engaged in the same or different trades. If only one spouse is engaged
in a trade, the exemption is not doubled.
—fm



§ 707.580. Deposit accounts -and money

" The staff suggests that, in view of the doubling of exemptions in
the case of married persons, this exemption be changed from $2,000 to
$1,000.

§ 707.590. Deposit accounts in whlch social securlty payments are
directly deposited : g

Subdivision (b) has been revised in accordance with a decision at
the April meeting. This subdivision, which contindes existing-law,:. . :
-provides an automatic exemption of $500, if one account-holdér is'a -
‘designated récipient 6f social security payments, and$750, 1f two or -
more are designated recipients, This is not in confliét with-the
sp0use'SWExempti6n right&, However, since subdivisien (c) provides an’
additional claimed exemption for all funds derived from social security

payments in thé account.

§ 707.600. L1fe 1nsurance

Subdivxsion (b) has been revised.

At the April meeting, the Commlssion requested ‘the staff to deter-
nine the manner in which the loan value of an unmatured life insurance
'policy may be reached Yo Callfornia deci510ns have been found which’
decide this issue. In Union Centrail Life Ins. Co. v Flicker 101 F.24
857, 862 (9th Cir. 1939), cert. den., 307 .U.S. 641, it was assumed.but:

" niot decided that the cash surrendétr wvalue:could:be reached under Cali-
fornia ‘law. In In ré Driscoll, 142 F. Supp. 300 (S.D. Cal. 1956); the
loan value of a 1ifé insurance policy was found to be exempt in bank-
ruptcy because the annudl premiums: were-‘less than $500. The loan and
" cash surtender values of honexempt life Iinsurance may. be reached in
‘bankruptcy. See 4A Collier on Bankruptcy § 70.23 (lé4th ed. 1976}).
“"However, Section 70({a){(5) of the Bankruptcy Act permits the bankrupt.to
pteserve the policy by paying or securing to the trustee the amount of
the cash surrender value within 30 days after that value has been deter-
#ined, R .

"The general rule is said to be that the -right to obtain a poliey
loan is a personal right to the deBtor and is not subject to the reach
of creditors unless the' debtor makes-an @pplication: for the loan. - See

Annot., 37 A.L.R.2d 268. However, cases from different states :follew no
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particular pattern. In sdme cases, the cash surrender value has been
protected because of a laék of an appropriate procedure or the failure
of the creditor to select the appropriate procedure. The result may
also depend on the phrasing of the state's life insurance exemption or
upon factors such as whether the insured or his estate is the benefi-
clary or whether the insured has reserved the rigﬁf'to change benefici-
aries. See Riesenfeld, Life Insurance and Creditors' Remedies in the

United States, 4 U.C.L.A. L. Rev. 583, 587-88 (1957). In New York and

several qther’states, it is clear that the value of an unmatured policy
may be reached through a creditor's bill, a motion to compél the debtor
to turn the policy over to a receiver, an injunction te préﬁent the
insurance company from paying to the debtor and for the appointment of a
receiver, and supplementary proceédings. §Eg_Cohéh, Execution Process

and Life Insurance, 39 Colum. L. Rev. 139, 142-49 {1939). California

supplementary procedures are based on the New York procedures and so
should provide an adequate remedy although it is conceivable under
existing law that the courts might follow the personal right cases and
shield loan value by judicial fiat. The intent to permit creditors to
reach loan value should be clear enough under the draft statute since it

exempts loan value only to the extent ¢f $5,000 to $15,000.

§ 707. 616 Retirement beneflts

At the April meeting, an obJection was made to the reference in the
prior draft of this sectlon to retirement benefits under "the Internal
Revenue Code of 1954, as amended by the federal Employee Retirement
Income Security Act of 1974 (Pub L. No. 93~ ~406) and by the Tax Reform
Act of 1976 {Pub. L. No. 94-455)." This language was drawn from A.B. 1969,
which is currently before the Legislature. “As amended in the Senate on
March 16, 1978, A.B. 1969 limits the exemption of self-employed retirement
pians to the amount which is exempt from féderal income taxation. In
view of the fact that the Legislature 1s currently considering this
exemption, the staff believes it would be inopportune to recommend the
.complete exemption of self-employed retirement plans. We have drafted
'Section 707.610, however to implement the Commission decision at the
April meetlng and have deleted the specific reference to the federal

provisions.



§ 707.620. Unemployment benefits and contributions

This provision has been revised to provide an exemption for strike
benefits and to completely exempt unemployment and strike benefits after
payment.

The staff is uncertain whether the Commission's decision to recom-
mend an exemption for strike benefits was intended to apply to all
strike benefits or only strike benefits which are received when the
employee is ineligible for unemployment benefits. Unemployment Insur-
ance Code Section 1262 provides that a person is not eligible for unem-
ployment compensation if he or she stopped working because of a trade
dispute. It appears that quite a bit of judicial effort has gome into
interpreting this section. If the employee voluntarily left work be-
cause of the trade dispute, benefits may be denied but, if the employee
was forced to leave, benefits may be available. The distinction between
a voluntary strike and a lockout is not always clear. There 1is also a
general policy against duplication of payments, but it is not known
whether this applies to strike benefits received by an employee who can
otherwise meet the requirements for unemployment compensation. See
generally 1 B. Witkin, Summary of California Law Agency and Employment
§§ 60-76, at 685-98 (8th ed. 1973)}.

§ 707.630. Disability and health benefits

Subdivision (a) of this provision has been revised to completely
exempt disability and health benefits after payment, subject to the

exception provided in subdivision (b).

§ 707.650. Damages for wrongful death

This provision has been separated from the life insurance and death

benefit exemption as directed by the Commissiem.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel



Memorandum 78-23 , Study D-39.200
‘ ' EXHIBIT 1 -

'REVENUE AND TAXATION CODE

§ 7891, Authorisation; grounds; auetioii; property linble
Whenever afiy distributor 13 delinguient in the payment of the
license tax, the Controller or his authorized representative may forth-
with collect the license tax due in the following manter: The Con-
troller shall seize any property, real or personal, of the distributor,
and thereafter sell the property, or a sufficlent part of It, at public

auction to pay the license tax die together with any penalties, Inter~
*estandanynostsincurredonamntofﬂaeseizureandme.

(Added by Stats.1941, c. 37, p. 553. § L Amanded by Stats 1943, ¢
814, p. 2702, § 28.) .

o

'§ 8951, Authority to require; .deposit; smount; aeﬁe.mr sale;
publio or private sale; surplus = -

The board, whenever it deems it necessary to immre comlallanne
with thix part or any rule or regutation adopted under this part, may
requireé any user to deposit with 1t such securjty am it may determine.

_ 'The board may sell the security at public sale # it becemes necessary
so to do in order to recover any amount dite undéf this part. Notice
of the sale may be setved upon the person who deposited the security
personally or by mail in the manner prescribed for service of notice of
a deficlency determination, Securlty in the form of a_ bearer bond
tasied by the Untted States or the State of California which has a pre-
valling market price may, however, be sold by the board at private

- mile at a price not lower than the prevalling market price thereof.
. Upon any sale, any surplus above the amount due shalt be returned to
the person who deposited the security. -

(Added by Stats.1941, c. 38, 583, 8 L 'Amendea hysutslﬂds .
759, p. 1439, § 5.) .

.8 14321 . Issunyce; umanmle

At any time after two years from the rlata ,of gny. decedent’s
death, the Controlier. may have & writ of execution issuedfor the en-
forcement of any order, decree, or judgment fixing tax m resper:t to
any trensfer made by the decedent.

{Added by Stats. 1943, ¢, 658, p. 2318, §1}



§ 1807). (saunses by ventrelisr; form: affect; levy and anle

At any time within three years after any person Is delinguent in the mment
of any amount berein required to be pald, or within thtee yvears after the lant
recording of a notice of atate tax len under Bectlon 18083, the Controlier or his

authorized reprosentative sy Issue s wareant Por the enforcement of any llens
atut for the collection of any smount tequired to be pald to the state veder this
part. - The warrent shail be directed to any sheriff, muarshal or consteble and
shalt have the wame effect am a writ of exceutlon. ‘The warrant shall be levied
aud sule made pursuant to It in the same uumngr ahd witk the same effect as o

=+ ey ol mwdw sald prirdoant to a:welt of exeoition.

[

- {Amnded by amtn.;m'r, o 81,0 —, § 41, openth'o July. l. lﬂ'l’&}

ThLtgt et . T R : oy I

¥ lﬂﬂ. _\"llllhlli Mlo!, mlol. 4!&1 of rouiplont

The. Franchise. Tat Noatt may by iotsec, served persoialy or by begiuterml mall,

o ‘regukre any m‘lfphrer. Jperson, officer. or deportsnent. of the atate, politieal subidivinion
L

of agency of the, state, Ineluding the Rogents of the Univegeiy of Cylifornio, = elty
omnfned indef o F ‘ ¢ frechnbders’ chintter, of 0 politlend, borty pot n adxlivislon
or sgetey of the stite, baving in thelr possexsion, of wider thelr mntml any credits
or other personat property or utlicr things of vrlue, ht-iouuln: to o tnpuyer or to
& ® & anemployer or person who her fulled to withhold and transmit smounts due
putsuant to ®* * * Heetion 1BR15 or IRAIE, to withhold, from. xueh crodite or other
personal property or other things of value, the Rmount of any tax, intetest, or penal-
ties due from the tuxpuger or the amount of any Hability incurred by such employer

© T person fott Pithire to withhokt apd tronamit Atnonnix due from o taxpayer wmmlor

this part and to tramumit the imoms withield to the li'rnnehiup 'ru Board ot such
tines as it may ﬂenlguate :

© " orierty ) 18807, gildod Uy State, 143, . OGS, . 2408, § 1. Amended ky Btats 1051,

e 70, p. 201, 1 1; Bhite. 1051, o. 21%, n. 4651; State1963, e. 464, i, 1731, § B, oft. May

... und wupnded by StA10T), En.ﬁms..t

1; 1053; "Btats 1967, ¢ B4, p. 1508, § 14 el’f ntn_r 30, 1837, Renimbered 3 18837,
. § ]'Ns ‘urgency; eff. Dee. B, 19T,
mure Jan 1, 191'2.1 P

s lﬂi. P.rfuthn ni nnmmnt. nmuiu: !l'lllt

. T'ee; of lecffou lpemﬁw Juty 1, Iﬂ& ”
tl} it a-r tlm;er talls to pay any tax, interpst or. muult;' lmiqogd under this

| part'at’ the time ‘that it beeomes dide and payable; the ameotint therea?, Inchuding

ponaitien ail interest, topether with any. conts in sddition theroto, sbafl thereupen
h a porfected and enforcealle atate fax lien, ypon. ail property amil rights to

propertr whether renl or jersuaal, tangivle, or intangible, Including all atter-

‘property and righta to property, belonging tn such person und locuted

im the state. Buch llen shall not mntlmm for mote than 10 years unlens recorded
or filed as provided In this sectlon.

For the purposes of this scction onrly, “due and payable® means the dote a
returt s required to be flted, without regerd to any extension of Hme, without
payment of the amouht due, or the date au nssexsment made under this part be-
comes fingl, whichever [a appitcable.

(k) With respect to real propesty or wisy riglits therein, st any ﬂhe after ereation
of thke llen m]rqmmt to subdiclaton (n}, the Feanchise Tax Hosrd may record In
the office’ of the county recorder of the cotinty In which mlch renl _property is
Toenteed & fotice of state tnx Wen s peciBicd: by subdividon (d). <~

- The lien prented. by nubd!xlnlm (r) alnli hot he ulld nguim the ﬂgbt, tlt!e or
Inhtut ol:

(1} A successor in lnteml; of the tnxpnrer witbmtt knnwledge of the Ilen,
{2) A bolder of & securlly Interest: )
(3) A mechanie's llenor; o
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(4) A judgment llen ereditor,
where auch tight, tile ot interext was aequired or pertected prior to recording of &
notice of rtate tax Hen ax provided o this subdivislon, ’

{e) With respeet to persenal property, whether tnngible or intangible, at any time
after. crestlon of the lion pursnanpt to subdlvinion (1) the ¥ranchise Tax Board may
tile n Botive of state thx len with the Secretary of Btate pursnant to Chapter 14.5
Acommencing with Hestion 72201 of Divislon T of Title 1 of-the Covernment Code.

The Men erented by subdivision (n) shatl not e valld ws to persomal property
ajuinst: - ‘ )

{1} 'The holder of n security Interest therein whose Interest |n pesfected pursuant
to Section 0303 of the Uniform Commercial Code prior to the time the notlce of the
atwbe tux leg is filed ax herclns provided;

. {2). Any petsoq, other than n person lable for the tax, whe arqilves Bla Interest

I the property under the lnw of this state without knowleidge of the llen or who
periectn hits Interent ln accordance with the inw of this state prior to- the thue that
the notice of stnie tax Hen |s filed with the Becretury of Hinte; :

3} A buyer in the ordlnary courre of buslnoas, as dbfined in subdlvinion 19} of
Bection 1201 of the. Uniform Commerclat: Code, who, under Beetlon $807 of such
cotde, wouid take free nf a security Intorest created by hix seller; -

() Any persen, other thar o person lnble for the tax, who, notwithetanding the
prior #1ling of the potlec of state tax lien:

(A) In & Bolder In due course of a pegotisble tnatrument, as defived o Bection
32 of the Uniform Commwrelal Code

(B) Iu n holder to whom n Begotialle duenment of title han been duly negotlated
na provided {n Section 7511 of the T'niform Commerelnt Code;

(T} I8 d bona fide purchamer of n security, ns detloed In Section 8302 of the
Unitorm Commercinl Code;

(D} 18 & purchaser of chattel paper, as detived ln Seetton F1UG(1)}b) of the Unl-
form Commercini Code, or s iostraisent, ’s defloed In_Section DIOG(1HE of Auch
:oda. who glves new value and takes posseasion of Jt B §le ordinary course of

ialhens ;

{E) 1a n holder of n purchase money security interest, an defiued in Hectlon 0107
of the Unitorm Comtnercinl Code ; ‘

{ 1a a collecting bank holding « security Intereat In ttems belng coflected, &e-
companying documents gnd provesds, pnrsunot to Sectlon 4208 of the Unlform
Commerclal Code:

(G) Acyuires a security (nterost tn o deposit account, as defined n Beetlon PIOGK1)
te) of the Cniform Commetelnl Cote, ot In the beuetlclal interest fn o trust or es-
tate;

(H) Acquires any right or ioterest ln letters of credit, ndvices of credit or mon-
ey,

{1) Acquires without actunl knowledge of the state tax Yfen n security lotereat in
or n clalm In or under any pulley of lnmurance ncludlisg unearved premiums;

1) Acyiires any right or Iitersst In property subject to a certifieate of title
statute of another jurlsdietion under the Iaw of which indication of o securlty in-
terest on the certificate of tithe ls requleed &% a condition of perfection of such
srcrity intercri. ‘

(1) The noilee of stute tnx Men recorded or filed pursunsnt to subdivision (L) or
{o) shatl Inclode the name and st kiown nditeess of the person liable for the tax,
tie amount of the tax, n statement that the fnx shall e & flen npon atl real or
personal property sl rights to property, belonging to sucll persott, and n statenent
that the Frapehise Tnx Hoaed hns complled with nll the provislons of thin part inm
the computntion kel lovy of the amount sxsessed.

(e) Any Nen arisitg puraunnt te thls sectlon shali continue for 10 years trom the
date of recording or Hiing of a sotice of shtte tnx Heo pursunnt to subdiviglon (b)
or (p), unlosn mooner releancil or otherwise dischirged. The llen may, within 10
yeara from the date of the recording or [lling of the notice of state tax Hen or



within 10 years from the- date of the last extenslon of the len o the manner here-
in provided, be extendsl by recording or filing a new notice of state tax lien in the
office of the county recorder of any county or with the Becretary of State an pro-
vided In aubdivision (b) or (c), and from the time of such recording or fing the
_ Hen shall be extended for 10 yeuars unless sooner reieased or otherwise discharged,

- () Notwithstanding the provisions of Bections 684 and 688.1 of the Code of Civil
Procedurs, In the event the taxpuser ls @ party to an action or wpeetal proceeding in
- which the taxpayer may hocome entitled to property or o money-jadgment, a lien
ereated pursuant to sulidivision () shall extend to the taxpayers cause of action
aod any judgment in fnvor of the taxpayer siibsequently procured is-such action
or proceeding. Notice of suck & lien shall be glyen to xlf parties who prior thereto
have made an appenrance In the action and to Judgment ereditors why prior there-
to have been granted a tlen or an orler permitting Intérventiod under Sectioh B88.1,
of the Code of Clvil Procedure. Buch lien shall have priority from the time of
filing of the notice In the action. No compromise, dismissal, settlemont, or satis-
faetion shall be entered -into by or on behsif of the taxpayer with any other party,
Hewor or Intervenor in the actich without the conment of the ¥ranchise Tax Ronrd
s8 the lles s mooner satistled or divchnrged, The judge or werk of the court
endorse wpon the jndgment recovered it such action or proceediug o state-
L of the exintence of the lien, the time of the Tillng of the nptied in the nctlon,
the place where entered, sedd any sbstract issucd upon the jidement shall con-
tain, it addittor to the matters set forth v Sectlons 674 and 888,01 of the Code of
Clvil Procedure, a statement of the lien In favor of the Franchive Tax Hoard,

() Any Hen, nud any rights or causen of netion under such tlen, herstofore re-
corded In any county pursuant to forner Bectlon 18583 or fifed with the Becrsinry
‘o2 Biate pursuant to former Bectlon 18382.5, shail contloue In full force and effect
‘for & pertod of 10 yenrs from the date of last recordation or flling or ¢xtension
therent und may, within such period of 10 yoars, be further extended in the manper
provided for n subdivision re) of thim sectlon. Upen recotdatlon or fiting of un
extension, the len shali have the mame effect us & lien fiked pursuact te this see-
tlon. Burh extended lien mhall have the same priority ds It originally ked under

- thie law In dffect prior to Snniney 1, 1978, o
(Added by Stutn.1077, o 481, p. —, § 48, operative July 1, 1078,

‘Egs
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UNEMPLOYMENT INSURANCE CODE

1 1788, Bervios of sullos of levy: dutles of perssus served

If eny person or etuploying unit s definguent in the payment of any contributions,
penaltles or Interest provided for in thin divislon, the divector may, bot later than
three years after the pilyment became delinguent or within 10 years pfter the last
entry of a Judgment under Article 5 (commenclog with Sceticn 1815) of this chapter
ot within 10 years after the laat vecording or flling of s notlee of state tax lien
nnder Beetlon 1708, coliect the delinguency or enforee any tlens by ievy served elther
persouaily or by certified mail, to all persuns baving in their possesslon or wnder
their control any ercdits or, with reapect to 4 bank or axvings and Joan associatiomn,
other persunut property belouylng to the dellpquent person or employing unit, or ow-
tng auy debix to such person or employiny unlt st the time of the receipt of the
notlee of levy. Any person upon whom & lery hus been served having in hils posses-
slon or under hla control any ctedits, or with respect to a bank or savings aud lean
assoctation other personai property, belongitg to the delinquent persot or employing
unlt or owlng any debts to such person of employing unit at the time of the receipt
of the Yevy, shall surremder such credits or other personal property to the director
or pay to the director the amotnt of any debt owing the delingquent employer within
flve daye of setvice of the levy. Any such person li pussession of any credlts or
other perwonsl property or owlng any debts to the delinquent person or empinying
unit who surrenders ruch cretlts or other persoudl property or paye such debts ow-
ing the delinquent persot or employiog unit sliell be discharged from any obligation
or linbility to the delinguent person or employing unlt with respect to the eredits
or personal property surtendered or debis pald to the director. If the levy is mude
oti & deposlt or credits or cther personsl property In the possesslon or under the con-
tral of & bank or eavings and loan gasoclation, the notice of levy shall be dellvered or
malled to the branch or office of Auch bank or savings uid loun associution ut which
such deposit is carried or Bt which such credlis or persobal property 1s beld.
tAmended by Biats.1077, c. 481, p. ~—, ¢ T4, operative July 1, 1978)

1911 omendmant operative July 1, 1078,

§ (785, Warrast for astoroement of lens; direvtsd to sheriti; sitect; lovy and
sain

It any wmount reyulred to be pald under this division is nut peid whea due, the
director or his unthorised represpstative may, not later than three years ufter the
payment became delinguest, or within 10 yesrs after the Inet entey of a Judgment
under Article § of this chapter or within 10 years after the last recording or flling
o' & notice of state tax llen under Bectlon 1703, Issoe s warrant for the enfpreement
of aniy liens and for the colicction of any amount required to be paid to the state
under this diviglon, 'The wurrant shall be directed to any sheriff, marshal or coti-
stable and shail have the snme effect us n writ of execution, The warrant shaH be
lovied and sale made pursuant to it o the same manner and with the ssme effect
s & levy of and a sdle pursuant to B writ of execution.
(Amended by Btats.1077, ¢ 481, p. — A 13, operative July 1, 1878.}

1971 amendment operntive July I, 1978,

[l
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38 GREFNE v, FRANCHISE TaX Bn.
27 CLA 3 38, 103 Cul Rpir. 4x

[Civ. Wi 11107 Fourth Tsi., Dev. One. Aug. 2, 1972.]

SHIRLEY GREENE, Plaint® and Appellant, v,
FRANCHISE TAX BOARD, Defendant and Respoudent.

SUMMARY

The trial court entercd ludgment denying a taxpayer’s claim of exemp-
tion as to amounts withheld from her wages for unpaid income taxes due
for prior years under an order of the Franchise Tax Board issued to her
employer pursuant to former Rev. & Tux. Code, § 18807 (now § 18817}
{ Superior Court of San Diego County, No. 324442, Franklin B. Orfield,
Judge.}

The Court of Appeal effirmed the judgment of the tril court, pointing
out the plain language of Code Civ. Proc, § 690.51, permits the filing
of an exemplion claim where ihe buard issues a warrant for collection
of taxes but does not refer o statutes giving a lax collecting agency
authority to issuc an order o withhold, The court took the view a statule
permiliing a delinguent taxpaver to exercise a claim of exemption, when
the state ncts o collect unpaid taxes, teads to imit the power of the state
o cotlect tuxes, and must be strictly construed, In rejecting the taxpayer’s
claim the statute violated due pricess, the court noted the tax debt had
been acknowledged by her returns under penalty of perjury and thus no
hearing was required to estabiish ihe validity or the amount of the claim.
(Opinion by Ault, 1. with Brown (Gerald), P. I, and Coughlin, 1.
concutring )

IR

*Relired Associate Justice of the Caurt of Appeal sifting under assignment by the
Cheiraan of the Jadicial Coonit,

{Aug. 1972
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27 C.A.3d 3B: 103 Cal.Rptr. 483

HEADNOTES
Classifed to McKinney's Digest

(la, 1b) Taxation § 458(9)ul—Income Taxes—C cliection of Delingquen-

(2)

»

(4)

cles.—The trial court properly denied 4 taxpayer’s cluim of exemption
as to an amount withheld from her wapes for unpaid income taxes
for prior years by onler of the Franchise Tax Board issued to her
employer pursuant to former Rev. & Tax. Cude, § 18807 fnow
% 18817). Code Civ. Proc., § 690.51, is the only statute making the
state subject to such an exemption and it applies, by its cxpress
terms, only when 2 warrant is issued for the collection of taxes and
not when the board issues an order to the employer to withhold the
amount due. The stalate permitting a delinguent taxpayer to exercise
a claim of cxemption, when the state acts fo collect unpaid taxes,
tends to limit and impair the power of the sute o collect taxes, and
must be strictly coenstrued.

{Sec Cal.dur.2d, Income Taxes, § 49.]

Statutes § 171—Consequences of Partlcular Interptetation-—Impair-
ment of Prerogatives of Govenunent.—In exercising the power to fevy
and colleet taxes, the state acts inn its sovereign governmental cupacity,
and, since laws that tend to timit suvereignty ure strictly construed,
the liberul principles governing the construction of exemption statutes
are pot applicable to unpaid taxes.

Statutes § 171—Consequences of Particular Iinterpretation—Impair.
ment of Prerogatives of Governent.—A statute will not be construed
to impair or fimit the sovereign power of the state to act in its govern-
mental capacity and perform its governnental functions on behalf of
the public in general, wiless such intent clearly appears.

Taxation § 458(9)u}-—Income Tuxes-—-Collection of Delinguencies.—
The withholding of amounts due for delinyuent personal income taxes
from a taxpayer's wuges under an order of the Franchise Tux Board
pursuant to furmer Rev. & Tax. Code, § 18807 (now § 18817, did
not violate either prucedurat or substantive due process, where the
taxpayer hud filed returns under penally of perjury declaring the
amounts withheld were due, where she was notified of the delinguency
and given the opportunity to pay the tax in small instaliments. and
where she had never claimed she did not owe the rax.

{Aug. 1972
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40 GREENE v. FRancHisE Tax Bop,
27 C.A3d 38 103 Cal Rpir. 483

COUNSEL

Richard Gross, Alphonse L. Pazos, Allen M. Gruber and Andrew J. Free.
man for Plaintifl and Appellant.

Evelle J. Younger, Atorney General, Philip C. Griffin and Neal 1. Gobar,
Deputy Attorneys General, for Defendamt and Respondent.

OpriINION

AULT, J.—Pluintiff taxpayer anpeals from a judgment denying her claim
of exemption filed under Code of Civil Procedure sections 690.6, 690.50
and 690.51. By the claim she sought the release of $72.44 in wages with-
held by her employer and transmitted to the defendant Franchise Tax Board
{Board) pursuant to its order issued under Rcvenue and Taxation Code
section 18807 (now renumbered § 1RB17). All facts necessary to @ deter-
mination of the clsim were settied by 4 wrilten stipulation.

CONTENTIONS ON APPEAL

On appeal, plaintiff contends: (1} A taxpayer is entitled to the exemp-
tions provided in Code of Civil Procedure section 690 et seq. where the
state proceeds o collect delinguent income tax payments under Revenue
and Taxation Code section 18807, (2) If construcd to disallow such exemp-
tions, section I8B07 is void as violative of the Due Process and Equal
Protection Clauses of the Fourleenth Amendment,

Facts

Plaintiff Shirley Greene and her husband, John H. Greene, filed joinl
California income tax returns reporting, under penalty of perjury, a $39
tax due on nccount of their 1968 incomes (39.653.27), and a $42 tux
duc on account of their 1969 income (39.757). Both returns were filed
without payment.

The Greenes lived together with their four minor children. Both were
employed, Mr. Grecne as a federal civil service worker at the North Island
Nuval Air Station, and Mrs. Greene as 2 maid 2t the Royal Inn in San
Diego. Mr. Greene paid the rent from his income, and Mrs, Greene paid
the other household expenses for the family from her wages. The stipulation
reflects Mr. Greene carned over $7.600 in 1968 and Mrs, Greene earned
$14.20 per day plus tips.

[Aug. 1972]
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The Franchise Tax Board tried o collect the $81 in delinquent taxes
from the Greencs. Mr. Greene's salary could not be reached because he
was a federal employce. In late 1969, Mrs. Greene went to the Board office
in San Diego and agreed to pay $13 each payday on the back taxes. Only
one payment was made.

On March 8, 1971, pursuant to Revenue and Taxation Code scction
18807,! the Board sent Mrs. Greene's employer an order to withhold and
transmit her unpaid income tax in the amount of $72.44. When Mrs.
Greene's atlorney contacted the Board oflice he was advised of the Board's
policy to withdraw the order 1o withhold and to permit installment pay-
ments if it was established full payment would create extreme hardship
for the taxpayer. He was told Mrs, Greene's case would be given consider-
ation if she would come to the office and Al vul a financial statement.
She did not do so and. instead, filed a claim of exemption in the superior
court. On March 24, (971, Mrs. Greene's emuployer transmitted the $72.44
withheld from her wages to the Board. This was applicd 1o the Greene's
tax liability and satisfied the delinguency in full. .

Dise Uss10N

(18) Code of Civil Procedure section 690 provides that certain prop-
erty. described and enwmerated 1n sections 6901 through 690.29, is exempt
from execution or attachment when a claim for exemption is filed as
provided in section 69(.50. The exemption for earnings for personal serv-
jces is found in section 6Y0.6. The oniy sectian which makes the state
of California subject to these exemptions is Code of Civil Procedure section
690.51 which, at the time in question, provided in pertinent part:

“In cases in which a warrant ... . is issued by the State of California,
of & depurtment or agency thereof. pursuant to - . Section 6776, 7881
9001, 16011, 18906, 26191, 30341 or 32165 of the Revenuve and Tuaxa-
tion Code, for the coliection of tax fabdity owed 10 the state. a departiment
vor agency theteof. the tax debior shubl be entitled to the excmptions pro-
vided in Sections 6900 1o 68029 inclustve, and all the provisions of
Section 690.50 shall be applicable to the assertion and  determination
thercof.”

"The section read in relevant part: 2 The Franchese Tax Board may by natice,
rerved persosalle or by repistered maile rewuire any person L having e their
His) possession, or under ther sl contrel any eredhite or other personal property
or other things of value, Ielonging 1o o teypser - 0 Lo withhobd. from such
credits . . the amount of any tax isterest or penpabiies due frome the taxpaver

- and te transmit the smount withheld W the Franchie Tax Board © 0 07

[Aug. 1972}
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In the Revenue and Taxation Code, the Legislature has uniformly pro.
vided state taxing agencies with two separate and distinet procedures for
the colectinn of unpaid. definguent tuxes: (1) The taxing agency may iwue
aowirrant to a sherith, constihle, or marshal which has the same effect as
a writ of execution. (23 The agency may issue i notice or order 10 with.
hold to any person. who bas i bis possession or conteol any credit or other
property of valoe, belonging (o the e debtor, directing such person 1o
withheld and transmit the credit or praperty to the taxing agency.

Code of Civil Procedure section 690.51, by its terms. refers only o
the wartant sections in the Revenue and Taxation Code and oot to the
seclions giving state tax collecting agencies the authority to use the order
to withhold, lis effect is o give the fax debtog the benelit of the exemption
stittptes when the State porsues cdlection by way of warrant, but not
when an order 0 withhold is used to collect the tax.

Despite the plain language of the Code of Civid Procedure section 690.51,
Mrs, Greene asserts the exemptions «tll apply. Citing cases which hold
the exemption statutes we deeply rooted in pubtic policy and liberally
construcd (Hobmes v, Mapshadl, 145 Cal, 777, F78-779 [79 P, 534],
Perfection Paimt Products v, Jolvnon, 164 Cl App.2d 739, 741 [330
P.3d 829} she conterds a tay debtor would be entitled to the benefit of
the exemption statutes even if there were no express statute so providing.
She views section 6XLSE of tie Code of Uivil Procedure as merely pro-
cedural, arguing the omssion of the witithold order sections from the stat-
ules caermorated in e seetion s oo subsfantive effect. She bubiresses
het pissition by relerence to cases whick haid the exempiion Satules appl-
cable 0 ordinury debts owed thie state dhospital brilsy, i the absence of
A express statuie so providing. (fstefe of Ferarazze, 219 Cal. 668, 67!
128 P.2d 070} Guardiosadip of Haofe 05 Cal App 2d 174, 175 (212 p.2d
58710 '

{2y The diberal principles governing the vonstenction of exemption stat-
ates are not appheable o wapaid Goes ate of Devdrazza, supra, 219
Cal, 068, 672) The power B devy and coilect taxes iso g vital, essential
attribule of govesnment without which # could not function (W asefiower
& T Sov. v, Comty of LA 30 Cal2d 126, 420 (182 P.2d 178])
I exercising the power, the State sots i it sovereign, goverpmuental capa-
ity und is in noosense enpaging in business (Bouglas Aircraft Co. v County
of L. A, 137 Cal.App.2d R03, K06 (291 P.2d K51, Laws which tend
W limit sovercignty are strictly construed in favor of the State. (3} A
statute will not be constrved to impair vy limit the sovereign power of the
state to act in ity goverimmental capacity and perfonm its governmental

{Ang 1972
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functions in behalf of the public in general, unless such intent clearly
appears.” (Nalics added.) (People v, Centr-O-Muart, 34 Cal.2d 702, 703-
704 [214 P.2d 378])

{1b) A statute which permits 2 delinguent taxpaver to exercise a claim
of exemption, when the state ais to collect unpaid taxes, tends to limit
and impair the power of the state to collect taxes. and must be strictly
construed. Since Code of Civil Procedure section 690.50 makes the pre-
ceding exemptions applicable to warrant procedures, specifying the sections
of the Revenue and Tuxation Code providing for such procedures, and
makes no reference to the equal number of statutes allowing the same
taxes to be collected by the withholding procedure, the rules of statutory
construction referred to above reguire the conclusion the omission was
intentionzl.”

(4) Mrs. Greene contends Revenue and Taxation Code section 18807,
establishing the withholding procedure for delinquent personal “income
taxes, violates both procedural and substantive due process, because it
authorizes the Board o collect the tuxes without notice and without o
hearing to establish that the amount claimed is due. She likens the scizure
of her wages to satisfy her delinquent 1968 and 1969 income taxes to the
prejudgment wape garnishment held to violate due process in Shinduch
v. Family Finance Corp., 395 U8, 337 |22 L.Ed.2d 349, 89 §5.Ct, 1820].
(See also McCullop v, Carberry, 1 Cal.3d 903 (83 Cal.Rptr. 666, 464 P.2d
122]; Cline v. Credit Burean of Sunta Clara Valley, 1 Cal.3d 908 [83
Cal.Rptr. 669, 464 P.2d [25]. Biuir v. Pitchess, 5 Cal.3d 258 [96 Cal.
Rptr. 42, 486 P.2d 1242], Rundone v. Appellate Department, § Cal.3d
536 [96 Cal.Rptr. 709, 488 P.2d {3]) Here, as distinguished from
Sniudach, McCaltop, Cline. Blair and Randone, we are dealing with an
acknowledged tax debl. declared to he due by the taxpayer herself under
penally of pesjury. not 2 private business obligation. In a very real sense.
this tax was seff-assessed. The requirements of due process are met when
the debtor's tax liubility is shown on the face of his own tax return, as
well as when it has been established by an administrative or judicial pro-

*The California Luw Rovision Commission has likewise concluded the Legisiature
hus cifectively distinguished hetween the warrunt and order to withhoh! procedures
with respect to exuemptions. I sty 1971 Reconnnendaetion 1o the Guvernor and Legis-
lature refuticey 1o Attachorent, Gwnishmens. wnd Eoxemprions feom Execntion, the
Commission points oiil that 1 contrast 1o the warrant procedure no exemptions are
applicable to the funds or propery reuniied 1o be withheld under the notice to
withhold statute (p. 7211, While we apre wath the Conumission’s recommendation for
medificalion and change of buth procedures in reldion to the exemption xtawtes,
such changes should be offected throueh fegislative rather than court action.

TAug. 1972]
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ceeding at which he had notice and an opportunity 1o be heard. {Sce 197}
Recommendation of the California Luw Revision Commissiont, supra, p
721.) No hearing was required to establish the validity or the wmount of
the state’s claim.

The order 1o withheld procedure provided for in Revenue and Taxation
Code section 18807 has recently been uplield against the charge it violated
the Due Process and Fgual Protection Clauses of the Fourtcenth Ameml-
mtent, by the United States Court of Appeals for the Ninth Circuit. Tn a
case very similar to this one. the court stated:

“We do not think Sniadach v. Family Finance Corp., 1969, 395 US
337, BY S.Ct 1820, 23 L.Ed.2d 349, vpon which appellant relies. reguires
a different result. That case dealt with pre-judpment wage garnishment,
levied without any notice to the debior. The procedure hiere is more like
post-judgment execution. Appelfant had assessed his own liability and has
never claimed that he does not owe the tax. Moreover, he was twice notified
of his delinquency and never responded to cither notice.” (Randall v.
Franchise Tax Board of State of Cafifornia, 4533 F 2 381, 382)

Like the taxpayer in Rendall, Mrs, Greene has never claimed she did
not owe the tax. She was notificd of the delinguency and piven the oppor-
tehity to pay the tax in small insallments. The procedures used by the
Board to collect the unpaid tex did not violale due process.

In the stipulated statemnent of facts, the Board acknowledges it
the order to withhold procedure set out in Revenue and Taxation Code
section 1HRO7, rather than the warrant procedure. to collect refatinely
small amounts of delinquent income tax. Since claims of exemplion may
be asserted apainst warrants, Mrs. Greene contends a holding they cannot
be used under section 18807 weuld have the effect of creating “an invidiou
discrimination against the poor,” in viclation of the Equal Protection
Clause. '

The argument is directed to the Board's policy of using the withholding
nolice to collect small 1ax debts, not against thic statute itseif, which does
not require its use in that manner. Mucrover, it is based upon an incom-
plete and unfair statement of the Board's policy. The stiptiation of facts
also states the Board uses the withheld procedure to collect smail 1n
debts to avoid the additions) expenise to the taxpayer which would be
incurred il warrants were issued and levied by the sheriff. The stipulation
further states: “It is the practice and procedure of the Franchise Tax
Board that whenever the taxpayer appears . . . and establishes that cul-

fAun. 1971
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lection of the full amount owed or the full amount subject to the order to
withhold would create extreme hardship, the Board will withdraw its order
to withhold and allow the payments to be muade in installments.” This
policy was specifically calied 10 the attention of Mrs. Greene's atlormey.
Far from being invidtous toward the poor, the stipulated facts show Board
policy reflects a conscious contrary effort.

The judgment is affirmed.
Brown (Gerald). P. J., and Coughlin, 1..* coneurred.

A petition for a rehearing was denied Auguost 18, 1972,

Retired Associte Justice of the Court of Appesl siving under assigiment by the
Chairman of the Tudicial Cowngit,

{Aug. 1972)



STAFF DRAFT
FXEMPTIONS FROM F'FORCEMENT OF MONEY JUDGHFNTS

Introduction

Since 1851, California law has provided that certain property of
judgment debtors 1s exempt from the enforcement of a monev judgment.1
Thegse exemptions are among the most generous in the United States.E In
general, exemption laws are intended to reserve an amount of property
sufficient to support the debtor and the debtor's family and to facili-
tate the financial rehabilitation of the debtor.3 They also serve to
shift the coat of social welfare from the community to creditora.&

The substantive exemptions were comprehensively revised in 1970 ian
response to a 1967 report by the State bar Committee on "ebtor and
Creditor.5 Eoth the substantive exemptions and the procedural provi~

sions are in need of further revision. Liportant factors prompting the

1. 1851 czl, Stats., fh. 123, © 219,

2, T, Cowans, Rankruptcy low and Practice © 509, at 326 (1963)- Com—
mittee on ebtor and Treditor of State Par of California, !‘oderni-
zation of Statutory Fxemptioms, 42 Cal. £t. ®.J. 369, (1967).

3. Pailley v. Superlor fourt, 215 Cal. 543, 554, 1l P.2d 1363, 867
(1932): see generallv Vukowich, Debtors' Exemption Ripghts, 62 Geo.
L.J. 779, 723-°8 (1974). It has also been suggested that early
exernptions were enacted to attract settlers in newly admitted
states. See Haskins, ¥omestead T'xemptions, 63 Farv. L. %ev. 1289,
1299 (1959).

4. See Comment, Bankruptcy Fxemptions: Critique and Suppestions, &
Yale L.J. 1459, 1497-1502 (1559). Although it has been sugrested
that no property should be exempt and that insolvent deltors
should rely on social welfare legislation, this alternative is
undesirable because of the cost to the community of providing wel-
fare and the low level of available benefits, because most credi-
tors are in a nosition to control their extension of credit and can
take account of exemption laws, and because the lack of exemptions
would drive greater numbers of debtors into bankruptcy. See id,

5. See Cormittee on MNebtor and Creditor of State %ar of California,
lodernization of Statutory Exemptions, 42 Cal. St. b.J., 569 {1967).
"ot all of the committee's recommendations were enacted.




provosals in this recommendation include the dramatic inflation occur-
ring over the past several vears, the introduction of bills to revise
the bankruptcy laws of the Imited States,ﬁ and the approval of a Lniform
Ixemptions Act by the 'ational Conference of Commissioners on Uniform
State Laws in 1976,

rxempt Property

The substantive ecxemption provisions should strike a falr balance
between the interest of the debtor in maintaining a basic standard of
living for the debtor and the debtor’'s familvy and the interest of
creditors in satisfving money judgments. TFxemptions should shield
property in such a manner that debtors will be afforded the basic pro~
tection without repard to the type of assets held. Accordingly, the
eneral approach of the proposed law is to protect important items of
property, such as a home,? household furnishings, clothes, provisions, a
motor vehicle, and tools of a trade, and also important sources of
income, such as wages,? insurance benefits, retirement benefits, unem-
ployment benefits, and aid.

In drafting the proposed exemptions, the Commission has sought to
strike a balance between desipnating specific ltems as exempt and creat-
ing gzeneral categories of exempt property.g Snecific exemptions result
in more certainty but they can be overly restrictive and are more likely

to be rendered obsolete over time. General exemptions provide a sreater

&, See Peport of the fommission on the Bankruptey Taws of the United
States, louse Noc. To. 93-137, Part I, 93d Cong., ist Sess. (1973):
F.R. 3200, 95th Cong., 2d Sess, (1977).

7. The revision of the homestead exemption is not included in this
draft.

s+ The form of the wage zarnishment exemntion depends unon legislative
action on A.F. 3%3 and is not included in this draft.

a, See generally Joslin, Nebtors' Fremption Laws: Time for Moderniza-
tion, 34 Ind. L.J. 355, 356-57 (1959)° iote, Iebtor Exemptions in
Personal Property--Proposals for MModernization, 52 Yent. L.J. 436,
__. (1984) - Fombauer, Mehtors’ Exemption Statutes--Revision IAeas,
36 Wash. L. Tev. 454,  (19€1).




flexibility and equality of treatment but are more difficult to admin-
ister. The Commission's recommendations are also tempered with the
lnowledze that exemption laws are highly controversial.10
Although most of the statutory exemptions are collected in Sections
699.1 through 693,31 of the Code of Tivil Procedure, some exemptions are
set forth in other codes.ll Some property is exempt without making a
claim12 and other property must be claimed as exempt or the exemption is
waived.13 Section 692 provides that property which is exempt without
filing a clairm is not subject to levy of attachment or execution in any
manner. There Is no clear distinction between these concepts, fonse-
quently, in the provcsed law, property which is exempt without the
necessity of making a claim is consistently described as property not
subject to the enforcement ¢f a money judgment.lﬁ In the proposed law,
property which is described as not subject to the enforcement of a money

judgment should be readily identifia‘nle.15

17, The Advisory Committee in charge of the revision of ‘lew York laws
on enforcement of money judgments pave as a reason for declining to
recommend changes in exemption provisions that they are the result
of legislative compromise; that they reflect the diverse pulls of
various grouns within the state. ¢ J. Welnstein, E. iLorm, & A.
¥iller, “ew York Civil Practice © 5205.01 (1976).

11, f.g., Fin. Code : 15476 (credit union account). Labor Code O )
(oroperty held in trust by losging employer).

12, E.;., Sections 690.¢& (portion of earnings), §%0.Ua (relocation
henefits), 699,175 (unemployment comnensation orior to payment).

13. F.g., Sections €90.1 (tousehold furnishings, etc.), 699.2 (motor
vehicle), £90.9 (life insurance benefits).

14, Property which is exempt from levy is also exempt from other pro-
cedures for the enforcement of a money judgment. See, e.g., Sec-
tion 719 (order in supplementarv proceedinps to apply nonexempt
nroperty toward the satigfaction of the judpment. See the discus-
sion under ‘Property Subject to the Jnforcement of a eney Judg-

~ent' supra.

15. This tyne of property in general consists of funds under the con-
trol of a third person, such as an insurance company, 2 retirement
plan, or a governmental entity. Licenses are also not subject to
enforcement in the proposed law, consistent with fection 635(e);
however, a procedure is recommended for reaching liquor licenmses.
See the discussion under Recelver to Fnforce Judpment infra.
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The following material discusses the major statutory exemptioms of
existing law and the more important revisions proposed by the Comuls-
16
sion.

iiousehold Furnishings, Vearing Apparel, and Personal Effects

ixisting law provides a general exemption for necessary household
furnishings, appliances, and wearing apparel, and a specific exemption
for a piano, radio, television receiver, shotpun, rifle, provisions and
fuel for three months, and works of art by the debtor or the debtor's
resident family.17 'nder this provision, the courts have applied a

station-in-life teat so as to pernit the exemption of substantial

0
amounts of personal property.ld

The proposed law provides a more restrictive exemptien for this
type of property. It would protect household furnishings, appliances,
wearing apparel, provisions, and other personal effects reasonably
necessary for one household and personally used or procured for use by
the debtor and members of the debtor's household for use at their prin-
cipal residence so long as the item of property claimed as exempt does
not exceed $500 in value.19 In most cases, a debtor will have few if
any items of personal property which will bring at least $500 at an

execution sale.zo To prevent abuse by debtors investing in valuable

16. The more technical revisions are discussed in the Comments to the
proposed sections, infra and in the Comments to the repealed
sections in the Appendix, infra.

17. Section 690,1.

18. See Independence Bank v. Heller, 275 Cal. App. 84, 79 Cal. Rptr.
368 (1969) (furniture worth over $22,000 held exempt); Mewport
¥at'l Bank v. Adair, 2 Cal. App.3d 1043, 83 Cal. Rptr. 1 (1969)
(furniture for l4-room apartment held exempt):; Comment, Calif-
ornia's New Household Goods Exemption and the Problem of Personal
Accountability, 12 Santa Clara Law. 155 (1972).

19. Section 8(a) of the Uniform Fxemptions Act (1976) provides a
similar exemption.

20. The proposed law precludes an execution sale of property which is
exempt to a particular value unless the amount bid at least equals
the exempt value. The $500 value limitation in this provision of
the proposed law does not exempt proceeds when there i1s a sale as
in the case of the motor vehicle exemption. It is strictly a
ceiling on the value of property that may be claimed as exempt. If
an item of property may be sold at an execution sale for over $500,
the proceeds are applied toward the satisfaction of the judgment.
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items and thereby insulating assets from creditors, items having a value
in excess of $500 would be nonexempt. 'onnecessary property would not
be exempt regardless of its value. |

A limited exemption, not subject to the necessity standard, is
provided for jewelry, heirlooms, and works of art which in the aggregate
do not exceed $500 in value.21 This exemption is intended to protect
some items of relatively modest value that are likely to be of senti-

mental value.

Motor Vehicle

Existing law provides an exemption for one motor vehicle with a

value, over all liens and encumbrances on the wvehicle, not exceeding
$500.22 The value of the vehicle is required to be determined from used
car price guides customarily used by California automobile dealers or,
if not listed, by fair market value. If the debtor’s equity in the
motor vehicle exceeds 3500, it may be sold at an execution sale, but the
proceeds remaining after satisfaction of liens and encumbrances are
exempt Iin the amount of 35500 for a period of 90 days.

Under the proposed law, a motor vehicle would be exempt if the
debtor's equity does not exceed $1,000. The exemption for proceeds is
extended to proceeds from a voluntary sale or from insurance or other
indemmification received for the damage or destruction of the vehicle.23
Although permitting reference to used car puides, the proposed law would
not require such reference because other factors may be relevant, such
as in cases where the vehicle has been customized. The interest of the
debtor is protected by the exemption of proceeds and the prohibition of
an execution sale where no bid sufficlent to satisfy liens and encum-

brances and pay the debtor the amount of the exemption is received.

21. Section 8(a){3) of the Uniform Exemptions Act (1976) ezempts
family portraits and heirlooms of particular sentimental value if
the value of the item does not exceed $500 and Section 8(b) exempts
jewelry not exceeding $750 in aggregate value.

22. Section 690.2. Section 690.4 also provides an exemption for a
commercial motor vehicle used in the debtor's trade, calling, or
profession.

23, Section 9(a) of the Uniform Fxemptions Act (1976) provides a
similar exemption traceable for 18 months.
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Tools of a Trade

Existing law provides an exemption for tools and other ftems,
including one commercial fishing boat and one commercial motor vehicle,
ordinarily and reasonably necessary for the use of the debtor inm the
exercise of the trade, calling, or profession by which the debtor earns
a livelihood, to the maximum aggregate actual cash value of $2,500 in
excess of liens and encumbrances on such items.za The proposed law
continues this exemption and includes building materials for which
existing law provides a separate exemption in the amount of $1,090.25
The proposed law would also exempt proceeds from the sale or indemnifi-
cation for the loss, damage, or destruction of such items in the amount
of $2,500 for a period of 90 days after a voluntary sale or, in other

cases, after receipt of the proceeds or indemnification.26

Health Aids

Existing law provides an exemption for prosthetic and orthopedic
appliances personally used by the debtor.Z? This exemption 18 too
narrow28 and should be expanded to include health aids reasonably neces-
sary to enable the debtor or the spouse or dependents of the debtor to

work or sustain health.29

This provision would permit the exemption of
items such as a wheel chair for a person unable to walk to work, an air
conditioner for a person afflicted with asthma, or an elevator for a
person unable to climb stairs, but wbuld not exempt a swimming pool,
sauna, bicjcle, golf clubs, or gymmnastic equipment merely because their

use 1s conducive to good health.

24, Sectlion 690.4.
25. Section 690.17.

26. Section 9(a) of the Uniform Exemptions Act (1976) provides a
similar exemption traceable for 18 months. The 90 day limitation
on the protection of proceeds is the same as that provided by
Section 690.2(e) in the case of a motor vehicle.

27. Section 690.5.

28. “Prosthesis” is defined as the "additicn to the human body of some
artificial part, as a leg, eye, or tooth."” Webater's New Collegi-
ate Dictionary 678 (1956), “Othopedice” is defined as the "correc-
tion or prevention of deformities, esp. in children.’ Id. at 593.

29. This provision is derived from Section 5(2) of the Uniform Exemp=-
tions Act (1976).
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Deposit Accounts

Existing law provides exemptions for 51,000 in a savings and loan
assoclation account30 and 51,500 in & credit union account.31 An ac-
count into which social security benefits are directly deposited is
protected from levy to the extent of $500 if there is one recipient and
§750 1if there are two or more reciplents, and is exempt to the extent
that additional amounts consist of social security paymenta.32 There 1is
ne speclfic exemption for savings or checking accounts in banks.33

There is no justifiable reason for distinguishing between different
types of deposit accounts.34 Under the proposed law, a deposit account

in any financial institution and m.oney35 are exempt in the aggregate

30. Section 690.7.
3I. Fin. Code § 15406.

32. Section 690.30. Section 690.30 requires the judgment creditor to
initiate the exemption proceedings to determine whether nonexempt
amounts reside in the account. At the hearing, however, the judg-
ment debtor has the burden of proof. This provision, enacted by
1976 Cal. Stats., Ch. 810, § 1, appears to be in reaction to Phil-
1ips v. Bartholomie, 46 Cal. App.3d 346, 121 Cal, Rptr. 56 (1975),
vhich held that a judgment debtor is not entitled to a hearing
before social security, AFDC, county welfare, and veterans' bene-
fits in a bank account could be levied upon. Of course, such
benefits are exempt when a claim is made under general principles
regarding tracing of exempt benefits., See Philpott v. Fssex County
Welfare Bd., 409 U.S. 413, 416-17 (1973) (disability benefits in
bank account)}; Xruger v. Wells Fargo Bank, 11 Cal.2d 352, 367, 521
P.2d 441, ___, 113 Cal. Rptr. 449, _  (1974) (unemployment beme-
fits in checking account). Section 690.30 provides an additional
protection since it shields a certain portion of the account from
the reach of creditors without the necessity of making a claim of
exemption.

33. Exempt amounts may be traced into bank accounts under existing law.
See the discussion under 'Tracing Exempt Amounts" infra.

34. A report by the State Bar Committee on Debtor and Creditor recom-
mended consolidation of deposit account exemptions in 1967. See
Committee on Debtor and Creditor of State Bar of California, Mod-
ernization of Statutory Exemptions, 42 Cal. St. B.J. 869, _
(1967).

35, The proposed exemption would also supersede Section 690.21 (prison-
er's trust fund exempt in amount of $40). Section 487.010(c)(7) in
the Attachment Law also provides an aggregate exemption for deposit
accounts and money.
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amount of {$1,000]. The proposed law would continue the special proce-
dural protections regarding accounts into which social security benefits
are directly deposited and would clarify the procedure for claiming

additional amounts as exempt.36

Life Insurance

Existing law exempts benefits growing out of life insurance in an
amount resulting from payment of a $500 apnual premium and provides an
additional exemption in the same amount in favor of the insured‘'s spouse
or minor children.3? Group life insurance is completely exempt.38
Death benefits from a public entity or a private retirement plan are
also exempt.39 The 1ife insurance exemption shields benefits from the
reach of creditors of the insured and of the beneficiary.40 The exemp-
tion alsc protects a beneficiary under a credit insurance policy.

Consistent with the policy of protecting a minimal amount of prop-
erty necessary to support the debtor and the debtor's famlily, the pro-
posed law would substantially revise these exemptions. A creditor would
not be able to reach the cash surrender value of a policy. The proposed
law would, however, permit the creditor to reach the loan value of the

policy to the extent it exceeds $5,!)'I]{).‘|!}2 The debtor should not be

36. See the Comment to proposed Section 707,590 infra.

37. Section 690.9., The exemption also applies tc endowment and annulity
policies. See Hing v. Lee, 37 Cal. App. 313, __ 174 P. 356,
(1918). Where there are multiple beneficiaries s entitled to claim
the exemption, each beneficlary 1is entitled to assert an exemption
in proportion to the total proceeds of the policy. Jackson v.
Fisher, 56 cal.2d 196, 201, 363 P.2d 479, ___, 14 Cal. Rptr. 439,
___ (1961).

38. Section 690.10; Ins. Code § 10213. This exemption does not apply
in certain cases. See Ins. Code £§ 10203.5 (borrower and install-
ment purchaser groups), 10203.6 (credit union groups), 10203.8
(savings account depositors).

39, Section 690.18.
40. Holmes v. Marshall, 145 Cal. 777, 779-82, 79 P.2d 534, __ (1905).

41. Jackson v. Fisher, 56 Cal.2d 196, 199, 363 P.2d 479, __ , l4 Cal.
Rptr. 439, _  (1961).

42. Where the debtor has not claimed a dwelling exemption, the maximum
exempt loan value under the proposed law would be 515,000 in recog-
nition of the need to provide for housing.
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forced to surrender the policy because the debtor may be uninsurable or
insurable only at a prohibitive premium.

The proposed law provides an exemption of benefits from a watured
life insurance, endowment, or annuity policy, or from death benefits in
an amount reasonably necessary for the support of the insured and the
spouse and dependents of the Iinsured or decedent, if the benefits are
payable to a living insured or to a spouse or dependent of a living or
decedent insur:ecl.'!l3 This exemption would protect benefits from credi-
tors of the insured as well as from creditors of the spouse or dependent
beneficiary. The proposed law would eliminate the arbitrary feature of
existing law which exempts benefits to the extent represented by a $500
annual premium.éﬁ The existing standard can result in widely varying
exempt amounte depending upon the type of policy (e.g., straight life,
endowment, or annuity), the type of insurer (e.g., private, group,
industrial, government), the age of the insured when the policy was

taken out, and the length of coverage.45

Retirement Benefits

Existing law exempts retirement plan benefits both before payment,

when no claim is required to be made, and after payment, when the

43, Section 6(a)(4) of the Uniform Fxemptions Act (1976) provides a
similar exemption.

44. This standard dates from 1868 when the life insurance exemption was
enacted. 1868 Cal. Stats., Ch. 404, § 1. The first life insurance
exemption provision, the Verplanck Act enacted in Hew York in 1840,
also based the exemption upon the amount of the annual premium.
See Riesenfeld, Life Insurance and Creditors' Remedies in the
United Statea, &4 U.C.L.A. L. Rev. 583, 589 (1957). At the time
such exemptions were first enacted, life imsurance was used to
provide support for the family of the deceased. Today, a majority
of payments under life insurance policies are made to policyhold-
ers. See Institute of Life Insurance, Life Insurance Fact Book
177, at 49-50 {(1977): Vukowich, Debtors' Exemption Rights, 62 Geo.
L.J. 779, 810 & n.183 (1974).

45. For example, the exempt benefits deriving from a $500 premium
amounted to 5113,200 in Jackson v. Fisher, 56 Cal.2d 196, 363 P.2d
479, 14 Cal. Rptr. 439 (1961) ($583 annual premium on $100,000
policy with double indemnity clause), and $8,900 in California
United States Bond & Mort. Corp. v. Grodzins, 139 Cal. App. 240, 34
P.2d 193 (1934) ($558 annual premium on $10,000 policy).
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exemption must be claimed.46 The exemption does not apply, however,

against a judgment for child or spousal support.a? The proposed law

would continue the substance of this exemption.

Disability and Health Benefits

Fxisting law provides several exemptions for benefits from a dis-
ability or health insurance policy or program. Disability or health
insurance benefits are eiémpt to the extent represented by a $500 annual
prem:l.um.ﬁa Money of a fraternal organization used to pay sick benefits
to members of the organization is exempt in the amount of $5ﬁ0.h9 Money
paid by a fraternal benefit soclety is exempt before and after pay-

ment.50 Disability benefits under a retirement plan are exempt to the

gsame extent as other retirement benefits.51
Under the proposed law, disability and health benefits, before
payment, are not subject to the enforcement of a money judgment and,
after payment, are exempt. This exemption would not apply where the
creditor provided health care concerning the condition for which the

benefits are collected.

46, Section 690.18. This exemption covers pensions, annuities, and
retirement, disability, death, or other benefits from a public
entity and money held or pald by a private retirement plan, union
retirement plan, or profit-sharing plan designed and used for
retirement purposes. Section 690.18(c) also provides an exception
to the exemption for private retirement plans with regard to
amounte withheld from employees' wages under provisions of the
Unemployment Insurance Code. The proposed law does not continue
this exception.

47. Section 690.18. See the discussion under "Exception for Judgments
for Spousal or Child Support"” infra.

48. Section 690.11, For a discussion of tying the exemption of insur-
ance benefits to the amount of the premium, see the discussion
under "Life Insurance' supra.

49, Section 690.13.

50. Section 690.14.

51. Section 690.18. See the discussion under "Retirement Benefits"
8upra. .
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Damages for Personal Injury

Existing law provides an exemption for insurance benefits for
1njury52 oY death53 but does not exempt settlements or awards for the
bodily injury of the debtor. The proposed law provides an exemption for
2 settlement or award arising out of the bodily injury of the debtor to
the extent necessary for the support of the debtor and the spouse and
dependents of the debtor.54 This exemption would not apply when the
creditor provided health care for the bodily injury for which the set-

tlement or award was made.

Wrongful Death Awards

Exigting law does not exempt wrongful death settlements or ewards.
The proposed law would exempt settlements and awards arising out of the
wrongful death of a person of whom the judgment debtor was a spouse or a

dependent to the extent reasonably necessary for uppott.55

Unemployment Benefits and Contributions, Strike Benefits

Under existing law, contributions of employees and employers to
unemployment programs, and benefits from such programs, prior to pay-
ment, are exempt without making a claim.s6 After payment, these bene-

fits are exempt if a claim is made.57 The proposed law would continue

59. See Section 690.11 (dissbility and health insurance).
53, See Sections 690.9 (life insurance), 690.10 (group life insurance).

54. Section 6(a){3) of the Uniform Fxemptions Act (1976) provides a
similar exemption.

55. Section 6(a)(3) of the Uniform Exemptions Act (1976) provides a
similar exemption.

56. See Sections 690,13 ($500 used by fraternal organization as un-
employment benefits for members), £90.16 {contributions to the
Unemployment Compensation Tisability Fund and the Unemployment
Fund), 690.175 (state and federal-state benefits and payments under
a plan or system established by an employer for employees generally
or for a class or group of employees for the purpose of supplement-
ing unemployment compensation benefits), 690.18(b) (contributions
and reimbursement for benefits received under Unemployment Insur-
ance Code by government employees); Unemp. Ins. Code 5§ 988 (incor-
porating Section 690.16), 1342 (incorporating Sections 690.175,
690.18).

57. See Sections 690.13, 690.175.
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the substance of this exemption and would also provide a similar exemp-

tion for strike benefits paid to a union member.

Aid

Existing law provides a complete exemption for aid given under a
nublic assistance program58 and for aid from a fraternal benefit society.59
Under the proposed law, these exemptions are combined and the protection

is extended to aid of the same nature given by a charitable organizatiom.

Relocation Benefits

Under existing law, relocation benefits for displacement from a
dwelling owned or rented by the debtor are exempt without filing a
claim.60 Under the proposed law, once the benefits have been paid, an
exemption claim must be made since it is necessary for the debtor to

trace the funds to their source in order to qualify for the exemption.

Cemetery Plot

Fxisting law exempts a debtor's cemetery lot, not exceeding one-
quarter of an acre and, in the case of a religious or benevolent asso-
clation or corporation, not exceeding five acres.el The proposed exemp-—
tion provision incorporates a definitiomn of “plot™ which includes
graves, crypts, vaults, and n:l.ches,62 whereas existing law specifically
applies only to land to be used for burial purposes and fixtures. The
proposed law exempts a cemetery plot for ome person.63 The proposed law

also protects a family plot64 from enforcement of a money judgment.

58. Section 690.19. Before payment, the aid is exempt without making
a claim; after payment, a claim of exemption must be nade.

59, Section 690.14. This exemption must be claimed.

60. Section 690.8a.

61. Section 690.24.

62. See Health & Saf. Code § 7022.

€3, The spouse of the debtor would also be pernitted to claim an exemp-
tion for one plot. See the discussion under "Exemption Rights of

Married Debtors’ infra.

€4, TFor provisions concerning family plots, see Health & Saf. Code
§§ 3650-8653.
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Land

which is held for the purpose of sale as cemetery plots would be

nonexenpt, as under existing law.65 The five-acre limitation on the

exemption for religious or benevolent associations or corporations is

unnecessary and is not continued in the proposed law.

Church Pews

Existing law exempts pews in churches and meetinghouses used for

religious purposes and owned by the debtor.66 The proposed law does not

continue this exemption because it is obsolete, the practice of member

ownmership of pews having generally ceased.67

from

Applicability of Fxemptiomns

It is implicit under existing law that property which 1is exempt

execution 1s also exempt from other procedures for the enforcement
A8

of a money judgment. This principle is made explicit in the proposed

6-5.

66.

67.

68.

Section 690.24. The proposed law would also continue portions of
Section 690.24 which provide that property dedicated as a cemetery
1s not subject to enforcement of a debt due from an individual
owner of a plot and that money from the sale of unused cemetery
lands is not subject to enforcement of a money judgment if used for
the purposes specified in Health and Safety Code Section 79235.

Section 690.25.

See 6 J. Weingtein, H. Korn, & A. Miller, Yew York Civil Practice
% 5205.15 (rev, 1976).

Section 690(a) provides that the property mentioned in Sections
690.1-690.29 is "exempt from execution.” Section 690.31 exempts a
dwelling house from "execution' and Civil Code Section 1240 pro-
vides that a homestead is "exempt from execution or forced gale."
Section 690.50(1) provides that the judgment rendered in exemption
proceedings thereunder is "determinative as to the right of the
creditor . . . to subject the property to payment oI other satis-
faction of his judgment." Sectfion 710(c) incorporates Section
£90.50 for the determination of exemption claims concerning money
owed to the debtor by a public entity, Section 719 provides that
the court in supplementary proceedings may order the application of
property "not exempt from execution” toward the satisfaction of the
judgment. Section 690.51 incorporates Section 690.50 for the
determination of exemption claims when property is levied upon
pursuant to certain warrants or notices of levy for the collection
of tax 1iability. Section 302{c) of the Consumer Credit Protection
Act, 15 U.8.C. § 1672(c) (1970), defines garnishment to mean "any
legal or equitable procedure through which the earnings of any
individual are required to be withheld for payment of any debt."”
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law, and provisions for the determination of exemption claims are in-
cluded in the special procedures for enforcement of money judgments
where appropriate.69

The principle that exemptions do not apply where the judgment is
for the purchase price of the property involved or is for the fore-
closure of a lien on the property (other than a lien created in the
course of enforcing a general money jndgment)?':I is continued in the
proposed law.

The proposed law also makes clear that exemptions are to be deter-
mined and applied as of the date the exemption claim is made. This
provision is intended to reject the holding in California United States

Bond & Mortgage Corp. _1_{_.__l(h:r.-dz:lna?1 which held that the portion of life

insurance benefits which exceeded the exempt amount at the time they
were received was "earmarked” for creditors even though the amount of
benefits remaining at the time they were levied upon was less than the
amount protected by statute.72 Fxemption laws are intended to protect
an amount of property sufficlent for the support of the debtor and the
debtor's family at the time it is needed, i.e., when the creditor at-
tempts to enforce the judgment. The question of exemption of property

69. See the discussion under "Special Procedures for the Enforcement of
Money Judgments™ infra.

70. See Civil Code § 1241; Code Civ. Proc. §§ 690.28, 6$90.31, 690.52;
Willen v. Willen, 121 Cal. App. 351, _ , 8 P.2d 942, (1932)
(lien on insurance policies created by court order in proceedings
to enforce alimony award foreclosed by execution)}.

71. 139 Cal. App. 240, 34 P.2d 193 (1934).

72, In Grodzins, the surviving wife received $10,000 in 1ife insurance
benefita, deposited $5,000 in a savings and loan account, and spent
the remainder for the support of herself and her minor children.
Under the exemption in effect at the time, approximately $8,900 of
the 510,000 would have been exempt if the creditor had levied upon
the funds immediately. The creditor was permitted to reach 51,100
of the remaining $5,000. The result could have been more perni-
cious since, if the lump-sum originally received at some remote
time before levy had been 518,000, for example, and the wife had
spent $9,000 of it before levy, the creditor would have been able
to apply the remaining $9,000 to the judgment.
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does not arise until the creditor seeks to reach the property and apply

it toward the satisfaction of a _‘]l.zr.lgrtusmt.?3

Exception for Judgments for Spousal or Child Support

Under existing law, the standard exemptions of earnings7a and re-
tirement benefit375 do not apply where the money judgment being enforced
1s for child or spousal support. The proposed law would extend this
exception to all exemptions.76 Since a major purpose of exemption laws
is to protect an amount of property sufficient for the debtor to support
dependents, it makes no sense to protect the debtor's property from a
judgment for the support of those dependents. Wheré the debtor has a
family from a new marriage, the court would be empowered to make an
equitable division of the property that takes into account the needs of
all the persons the debtor is required to support.77

Exception for Welfare Payment Keimbursement

Fxisting law provides that the debtor is entitled to a more limited
set of exemptions against a claim by a county for reimbursement for

county ald used to support the debtor than is available against claims

73. Hedical Fin. Ass'n v. Rambo, 33 Cal. App.2d Supp. 756, 758-60, 86
P.2d 159, __ (1939). This case involved the garnishment of wages
at a time when one~half of the earnings received during a 30-day
period were exempt. The debtor had already received some earnings
and the creditor argued that those earnings should be counted
toward the exemption, leaving the remainder earned during the 30-
day period subject to levy in the amount of one-half of the total.

74. Section 690.6 provides an exemption for one-half of the debtor's
earnings. This exemption is superseded by the more restylctive
federal provision pursuant to Section 303(c) of the Consumer
Credit Protection Act, 15 U.S.C. § 1673(c) {(1970). In the case of
a judgment for support, greater amounts may be garnished. Consumer
Credit Protection Act § 303(b){1), 15 U.S.C. § 1673(b)(1) ( ).

75. Section 690.18 [as proposed to be amended by S.B. 1360 and A.RB.
1969 in the 1978 legislative session].

76. Section 10 of the Uniform Fxemptions Act (1976) provides a gimilar
exception. Under the proposed law, the spouse or dependent would
not be able to reach property which is not subject to the enforce-
ment of a money judgment, but only that which is described as
exempt.

77. This codifies the holding in Rankins v. Rankins, 52 Cal. App.2d
231, 234-35, 126 P,2d 125, _  (1942).
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of creditors geum’all:gr.?8 This exception to the standard exemptions 1s
not continued in the proposed law because it is constitutionally suspect

under the equal protectiom clazusne:.}'9

Exemption Rights of Married Debtors

The interrelation between the creditor's remedies and exemption
laws, community property laws, and other laws pertaining to the manner
of holding title to property is complicated and sometimes inconsistent.
Generally, only the property of the judgment debtor may be applied
toward the satisfaction of a money judgment.ao Thus, 1f the judgment
debtor is a joint tenant, only the interest of the judgment debtor may
be reached.81 liowever, if one spouse 1s a judgment debtor, the commu-
nity property, in which the spouses have equal :I.nterests,82 is generally

liable for the satisfaction of the judgmentas and, where the debt was

78. See Section 690.19: Welf. & Inst. Code § 17409. Welfare and Insti-
tutions Code Section 17409 provides the following exemptions in
such cases: $50 in cash, personal effects and household furniture
with a value of $500, a cemetery plot, $500 placed in trust for
funeral expenses, insurance policies with a cash gurrender value of
$500, and relocation assistance benefits.

79. Cf. James v. Strange, 407 U.S. 128 {1972) (Kansas statute imposing
Iiability on indigent defendant for costs of counsel provided the
defendant and denying exemptions available to other judgment
debtors held unconstitutional).

80, See the discussion under "Property Subject to Vnforcement of a
Money Judgment' supra. '

8l. See In re Rauer's Collection Co., 87 Cal. App.2d 238, 259, 19 P.2d
303, ___ (1948); Russel v. lescalet, 248 Cal. App.2d 310, 312, 56
Cal. Rptr. 399, __ (1967); 5 B. Witkin, California Procedure
Enforcement of Judgment § 13, at 3398 (24 ed. 1971).

82, Civil Code § 5105.

83. Civil Code §§ 5116, 5120, 5122, 5125; see D. Reith, California Debt
Collection Practice Supplement 176-77 (Cal. Cont. kd. Bar 1976}.
Either spouse has management and control of the community property
with certain exceptions. Civil Code § 5125{a}. It has been de-
clared by the Legimlature that the "liability of community property
for the debts of the spouses has been coextensive with the right to
manage and control community property and should remain so.” 1974
cal. Stats., Ch. 1206, % 1, It seems fairly certain, however, that
community business property that is subject to the sole management
and control of operating spouse pursuant to Civil Code Section
5125(d) is liable for the debts of the nonbusiness spouse. See H.
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incurred for necessaries of life after marriage, the separate property
of the nondebtor spouse may alsc be reached.84

A nondebtor spouse is clearly entitled to prevent the application
of property which is not liable under applicable law toward the satis-
faction of the juclgmem:.g5 If only one spouse is a judgment debtor and
the separate property of the nondebtor spouse has been levied upon, the
nondebtor spouse has been permitted to seek the release of the property
through the third-party claims procedure.86

The generslly stated policy underlying the exemption laws 1s to
protect an amount of property sufficient to support the debtor and the
debtor's‘family.87 It 18 clear that, if only one spouse is the debtor,

the spouses may reduce the amount of property available to satisfy the

Verrall, Cases and Materials on California Community Property 396-
97, 401 (3d ed. 1977); Comment, The Implications of the New Commu-
nity Property Laws for Creditors' Remedies and Bankruptcy, 63
Calif. 1. Rev., 1610, 1628-34 (1975).

54. Civil Code § 5121, Resort must first be had to community and
quasi-community property. See Civil Code & 5132; Reppy, Retro-
activity of 1975 California Community Property Reforms, 48 So. Cal.
L. Rev, 977, 1033 n. 174 (1975).

85. Where a spouse's separate property is sought to be applied to the
debt of the other spouse incurred for necessaries pursuant to the
14ability provided in Civil Code Sections 5121 and 5132, the
spouse whose separate property is sought to be reached must be made
a party to the action for the purpose of obtaining a limited
personal judgment. Credit Bureau of Santa Monica Bay Dist., Inc.
v. Terranova, 15 Cal. App.3d 854, 860, 93 Cal. Rptr. 538, 542
(1971).

26. Sherwood v. Cornfield, 216 Cal. App.2d 364, 369, 31 Cal. Rptr. 264,
267-68 (1963); Adler v. Plair, 169 Cal. App.2d 92, _ , 336 P.2d
971, ___ (1959): Spear v. Farwell, 5 Cal. App.2d 111 112, 42 P.2d
391, (1935). 1In one case, a third-party claim was filed on the
basis that the husband's wages were exempt because the wife's debt
for necessaries was incurred before marriage, making the exception
to the wage garnishment exemption inapplicable. White v. Gobey,
130 Cal. App. Supp. 789, 790-91, 19 P.2d 876, _  (1933). See the
discussion under '"Third Party Claims“ infra.

87. BSee Bailey v. Superior Court, 215 Cal. 548, 554, 11 P.2d 865, 867
(1932).



the spouses may reduce the amount of property available to satisfy the
judgment by holding it in joint tenancy rather than as commonity prop-
erty.88 Existing law, however, provides no general rule governing
whether joint debtor spouses may each claim exemptions in community or
separate property, or whether a nondebtor spouse may claim an exemption
in community property (or in separate property in the case of a debt for
necessaries).

In general the availability or amount of an exemption does not
appear to depend upon whether the debtor is married or has any depend-
ents, There are several exceptions:

(1) A head of a family may select a homestead not exceeding 530,000
in value, whereas any other person under 65 years of age may select a
homestead of only $15,000 in value.39

{2) Household furnishings, wearing apparel, and the like, is exempt
to the extent “"ordinarily and reasonably necessary to, and personally

n90 This exemption specifi-

used by, the debtor and his resident family.
cally takes into account the needs of the debtor's spouse and dependents
and should not vary depending upon whether one or both spouses are

liable on the judgment.

83. See Siberell vy. Siberell, 214 Cal. 767, 772~74, 7 P,2d 1003, _
(1932); In re Rauer's Collection Co., 87 Cal. App.2d 248, 257, 196
P.2d 803, __ (1948); 7 B. Witkin, Summary of California Law
Community Property § 48, at 5139 (8th ed. 1974). 1t should be
noted, however, that a transfer of a debtor spouse's interest in
property to the nondebtor's spouse, such as by way of changing
community property to separate property, 1s voidable as a fraud-

ulent conveyance. See Wikes v. Smith, 465 F.2d 1142, ___ (9th Cir.
1972); Could v. Fuller, 249 Cal. App.2d 18, 24-27, 57 Cal. Rptr.
23, __ (1967).

89. Civil Code § 1260 (declared homestead); Code Civ. Proc. §§ 690.3
(mobilehomes and vessels), 690.31 (claimed dwelling). A person
aged 65 1is entitled to the same exemption as a head of a family.
civil Code Section 1261 provides that a head of a family includes
husband and wife when the claimant is married and any person who
resides with and cares for or maintains certailn relatives. A
homestead may be selected from commumity property, quasi-community
property, property held by the spouses as tenants in common or in
joint tenancy, or separate property. Civil Code § 1238.

90, Section 690.1.
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(3) The exemption of earnings from garnishment depends in part on
amounts withheld pursuant to the tax withholding lawsgl and consequently
is affected by the number of deductions the wage earner claims., How-
ever, the federal reatrictions on wage garnishment pernit a creditor to
reach a larger amount of earnings where the debtor claims a greater
number of tax withholding deductions.92 The additional hardship exemp-
tion is based upon the amount “necessary for the use of the debtor or
the debtor's family residing in this state and supported in whole or in

part by the debtor."93

It may also be assumed that, if both spouses are
liable on the judgment, the garnishment of each spouse's wages is re-
stricted by the federal law.

{(4) The life insurance exemption is doubled in favor of the spouse
of the insured.‘94

(5) The exemption fox deposit accounts into which social security
benefits are directly deposited is increased from $500 to $750 where two
or more depositors to the account are designated payees of the bene-
fits.95

{6) The exemption for savings and loan accounts is specifically
stated to be a maximum of §$1,000 "per person, whether the character of

the property be separate or commi.m:l.ty."g6 The meaning of this provision

91, See Consumer Credit Protection Act § 302(b), 15 U.S.C. § 1672(b)
(1970) (defining "disposable earnings"” which provide the basis for
determining the amount subject to garnishment, as the amount
remaining after the deduction of any amounts required by law to be
withheld).

92. This i{s so because a wage earner claiming more withholding de-
ductions will have a larger disposable income at the same level of
earnings than a wage earner claiming fewer deductions. The federal
formula permits garnishment of all of the debtor's disposable
weekly earnings that exceed 30 times the minimum wage but that do
not exceed 40 times the minimum wage or, when the earnings exceed
40 times the minimum wage, 25% of the total amount of disposable
earnings. See Consumer Credit Protection Act § 303{a), 15 U.S.C.

§ 1673(a) (1970).

93, Section 690.6(b).
94, Section 690.9(b).
95, Section 690.30(a).

96. Section 690.7(b). The exemption for credit union accounts does not
have this feature. Fin. Code % 15406. :
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is unclear aqd it has not been interpreted by the courts. It might be
read to #ermit‘both spouses, whether jointly liable or not, to claim
exemptions., It might mean that only debtor spouées may claim an exemp-
tion (1f the view is taken that only debtors may claim exemptions) and
that, in the case of a joint accouﬁt;-the levy severs the joint tenancy
and thus preserves the separate haif interest of the nondebtor spouse.
(7) On the other hand, the motor vehicle exemption appears to
protect only one vehicle registered in the debtor's name,97 apparently
without regard to the nature of t:l.tle.98
The proposed law clarifies the policy regarding the exemption
rights of married persons. It provides that exemptions may be claimed
from any property--community or separaté—¥that is liable for the satis-
faction of the money jngmeﬁt and grants each spouse the right to a
separate set of exemptions, regardless of whether one or both are judg-
ment debtors. This equalizes the treatment of unmarried joint debtore
and married persons, insofar as the exemption laws are concerned.99
This principle would apply to all exemptions [except the homestead
exemption which is doubled for a head of a family, whether married or
not]. Married persons would be able to claim exemptions for two motor
vehicles so long as neither exceeded $l,00071n value over liens and
encumbrances. The exemption for the spouse’s interest in tools of a
trade would be doubled only if both spouses were engaged in the trade or

had separate trades.

TraciggﬁExempt Amounts

An exemption for money derived from a particular source, such as
retirement or life insurance benefits, is illusory if the exemption is
lost when the benefits are deposited in a bank ox held in the form of a

97. Section 690.2(d).

98. See Veh. Code §§ 4150.5, 5600.5 (coownership of motor vehicle).

99, Of course, the community property laws would continue the unique
principle that makes a mondebtor spouse's interest in community

property liable for the gatisfaction of a judgment against the
other spouse.
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check or cash. Presently, case law and, to a limited extent, statutory
law, recognize the right of a debtor to trace exempt amounts through a
change in form.lOO The proposed law contains a genmeral provision which
would permit the judgment debtor to trace exempt amounts through deposit
accounts and in the form of cash and the equivalent of cash, including
cashier's checks, certified checks, and money orders. This tracing
provision would apply to relocation, life insurance, retirement, unem-
ployment, disability, ﬁealth, gocial security, and veteran's benefits,
worker's compensation, aid, and proceeds from the sale of or indemmifi-

cation for a dwelling, a motor vehicle, and tools of a trade.101

Consistent with the general burden on the debtor to claim exem.ptions,l02

the debtor should have the burden of tracing the exempt amount.

Automatic Adjustment of Exempt Dollar Amounts

Fxemptions subject to dollar amount limitations have the virtue of
certainty and prevent the abuse that arises where specific items are
exempt without value limits. Legislatures have typically been slow to

adjust exemptions in response to changes in the value of the dollar.103

100, See, e.g., Sections 690.18(a) (peusion benefits exempt in debtor's
possession and when deposited), 690.30 (direct deposit of soclal
security paymenta): Kruger v. Wells Fargo Bank, 11 cal.3d 352, 367,
521 P.2d 441, __, 113 Cal. Rptr. 449, (1974) (unemployment
benefits in checking account); Holmes v. Marshall, 145 cal. 777,

782-83, 79 P. 534, __ (1905) (life insurance benefits deposited in
bank account):; Bowman v. Wilkinson, 153 Cal App.2d 391, 395-96, 314
P.2d 574, __ (1957) (life insurance check converted to cashier's

check and deposited in attorney's trust account); Philpott v. I'ssex
County Welfare Rd., 409 U.S. 413, 416-17 (1973) (disability bene~
f4ts in bank account); Porter v. Aetna Cas. & Sur. Co., 370 U.S.
159, 162 (1962) (veterans' benefits in savings and loan account).

101l. The opportunity to trace exempt proceeds from the sale of a dwell-
ing would be limited to gix months and from the sale of a motor
vehicle or tools to 90 days.

102. See Section 690.50(1).
103. See Countryman, For a New Exeﬁption Policy in Bankruptcy, 14

Rutgers L. Rev. 678, 683 (1960); Joslin, Debtors' Exemption Laws:
Time for Modernizatiom, 34 Ind. L.J. 355, 356 (1959).
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For example, the exemption for an account in a savings and loan sssocla-
tionl04 was set at 51,000 :Ln-1901.105 The dollar was worth approximate-
106

ly seven times as much in 1901 as it is now, yet the amount of the

exemption remains unchanged. The credit union account exemption1°7 was

raised to $1,500 in 1939108

times as much.l'09 The life insurance exemptionllo was set at the

amount of benefits represented by a $500 annual premium in 1868111 when

the dollar was worth approximately six times what it 1s today.llz Less

when the dollar was worth approximately four

dramatic, but still significant, disparities have occurred in exemptions

such as the motor vehicle exemption which has been frequently amended

113

since 1its original enactment in 1935. The protection of a motor

104. Section 690.7.

105. 1901 Cal. Stats., Ch. 28, ¢ 1 (then building and loan associa-
tions).

106. See Bureau of Census, Historical Statistics of the United States,
Table E-183, at 212, (1975) [hereinafter cited as Historical
Statistics]. Bureau of Census, Statistical Abstract of the nited
States: 1976, Table No. 708, at 439 [hereinafter cited as Statis-
tical Abstract].

107. Fin. Code § 15406.
108. 1939 Cal. Stats., Ch. 965, £ 2.

109. See Higtorical Statistics, supra note 106, Table E-135, at 210;
Statistical Abatract, supra note 106, Table No. 708, at 439.

110. Section 690.9.
111. 1868 Cal. Stats., Ch. 404, § 1.

112. Historical Statistics, supra note 106, Table E-183, at 212; Sta-
tistical Abstract, supra note 106, Table No. 708, at 439.

113. 1935 Cal., Stats., Ch. 723, § 24. The motor vehicle ezemption at
first protected a vehicle valued at $100, regardless of the extent
of the debtor's equity. This limit was raised to §250 in 1949 and
to $350 in 1959. 1In 1967 the debtor's equity wase protected in the
amount of $350 so long as the vehicle was not worth more than
51,000, The equity exemption was raised to 3500 in 1972 and in
1976 the value limitation was repealed. See 1949 Cal. Stats., Ch.
628, § 1; 1959 Cal, Stats., Ch, 1474, § 1 1967 Cal. Stats., Ch.
1241, § 1; 1972 cal. Stats., Ch, 744, § 1; 1976 Cal. Stats., Ch.
1210, § 2.
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vehicle in which the debtor has no more than $500 equity, established in
1972, has been significantly eroded because by 1976 the average price of
new cars had risen over 207 and the average price of used cars had risen
over 40 percent.ll

The proposed law provides for the automatic adjustment of the
dollsr amount of exemptions based upon changes in the consumer price
index.115 The change would be made at two-year intervals if the in-
crease or decrease in the consumer price index over that time was at
least 10 percent of the index on the operative date of the proposed
law.u6 The Judicial Council would be given the responsibility of
calculating the change and adopting a rule announcing the change. The
revised amount would apply to any claims made when the change is in
effect. This has the effect of measuring the amount of the exemption
from the time it is claimed rather than from the time the exemption was

enacted.

Procedure for Claiming Fxemptions After Levy

Fxisting law provides s detalled procedure through which exemptions
may be claimed and determined.u7 The debtor or the debtor's agent may,
within 10 days after property has been levied upon, claim an exemption
by filing an affidavit with the levying officer; otherwise the exempilon

is waived and the property will be applied toward the satisfaction of

114. Statistical Abstract, supra note 106, Table Wo. 709, at 440,

115, Cost of living adjustment provisions are contained in the Uniform
Consumer Credit Code & 1.106 (1974 version) and the Uniform Exemp-
tions Act § 2 (1976) and in several California statutes. See Govt.
Code § 9360.9 (legislative retirement system), 21221(c) {(public
employees' retirement benefits), 31870 (county employees' retire-
ment benefits}, 82001 (campaign spending limits); Welf. & Inst.
Code §§ 11453 (AFDC payments), 12201(i) (aged, blind, and disabled

paynents).

116. For examples of the operation of the proposed section, see the
Comment to proposed Section 707.210 infra.

117. Sectfon 690.50; see generally 5 B. Witkin, California Procedure
Enforcement of Judgment §§ 88-92 (2d ed. 1971 & Supp. 1977).
Speclal procedures are provided for determining certain exemptioms.
See Sections 690,30 (deposit account into which social security
benefits directly deposited), 690.31 (dwelling exemption).
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the 3udgment.u8 If the debtor files an affidavit, the levying officer

immediately serves it on the judgment creditor along with a notice that
the property will be released unless the creditor files a counteraffida-
vit with the levying officer within five days after the debtor's affida-
vit is served. The creditor is also required to serve a copy of this
counteraffidavit on the debtor and file proof of service with the levy-
ing officer. Once the counteraffidavit is filed, either party is per-
mitted to make a motion for an order determining the exemption claim
within five days after the filing of the counteraffidavit. The hearing
is required to be held within 15 days after the motion is made unless a
continuance is granted. The moving party must give at least five days'
notice of the hearing to the other party and to the levying officer. 1f
no motion is made within five days after the counteraffidavit is filed
or 1f the levying officer is not served with notice of the hearing
within 10 days after such filing, the property is required to be re—
leased to the debtor. At the hearing the debtor has the burden of
proof. The affidavit and counteraffidavit are filed with the court by
the levying officer and constitute the pleadings of the parties, subject
to the power of the court to permit amendments. The court may also
permit the production of other evidence. At the conclusion of the
hearing, the court determines the exemption and makes any necessary
orders for the disposition of the property.

The proposed law would make several changes in this procedure.119
Since the debtor may not receive notice of levy for some time after levy
has occured,lzo the 10-day period within which the cleim of exemption

118. Section 690(a). Some exemptions are not subject to waiver. See,
e.g., Section 690.6(b) (portion of earnings mnot subject to garnish-
ment), 690.15 (worker's compensation benefits prior to payment),
690.19 (aid under public assistance program prior to payment),

Smith v. Rhea, 72 Cal. App.3d 361, 370-72, Cal. Rptr. _ , __
(1977) (exempt portion of proceeds from execution sale of motor
vehicle)}.

119. For cther minor and technical revisions, see the Comments to the
sections in the proposed law, infra, and to the repealed sections
in the Appendix, infra.

120. Yotice of levy is required to be given the judgment debtor promptly
after levy. See Section 688(b) (incorporating the levy provisions
in the Attachment Law, Sections 488.310-488.430).
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must be filed with the levying officer runs from the date notice of levy
is mailed or delivered to the judgment debtor. The five-day period for
filing the counteraffidavit should be increased to 10 days, but this
period should not be extended where the claim of exemption is servedron
the creditor by mail.121 As a condition of claiming an exemption for a
motor vehicle, heirlooms, works of art, jewelry, or tools of a trade,
the debtor should be required to describe other property of the same
type for which an exemption is not claimed. Similarly, where the

debtor claims an exemption for deposit accounts and money or for the
loan value of an insurance policy, the debtor should describe all other
such funds. This will enable the creditor to obtain information regard-
ing other property of the debtor and will help ensure that the policy of
the exemptions laws to protect cnly a limited smount of the debtor's
property is carried out.

The right of the judgment debtor to move for a hearing on the
exemption claim should be eliminated as unnecessary. Under the proposed
law, if the creditor does not file the notice of opposition with the
levying officer and file notice of motion within the 10-day period after
service of the claim of exemption, the property will be released and the
creditor will be precluded from levying on it agaln absent a showing of
changed circumstances. Accordingly, the debtor has nothing to gain by
moving for a hearing on the exemption claim, The l5-day period after
the motion is filed, during which the hearing is required to be com
menced, should be increased to 20 days so0 that the debtor may be given

10 days' rather than five days' notice of the hearing.122

121. See Section 1013 (general provision for extension of time where
notice served by mail).

122. This period should not be subject to the extension of time provided
by Section 1013. :
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fe mﬁﬁPTER 7 PRUPERTY SUBJEGT TO ENFORCEMENT OF
I T A MDNEY JUDGWENTS’AND EXEM?TIONS '

[N PRAEELE

Artible l General ?rovisions

_5 ?Of'llﬂ' Claimant
i . | 707 llﬂ'. As USEd in. thiS Chapter, "claimant" includﬁs all of -the
: following A AR : S _

L (a) An individual Judgment debtor. ' |
{b) A-person author1zed to exerc1se the rights of a’ Judgmeut ee
-'debtor :

(c) The Judgment debtor g spouse who is entitled to claim exemp-

1

tlons pursnant to Sectlon ?O? 160 _j; o o (V';; ‘1; s

Comment Section 70? 110 specifles the persons who are entitled to

' ”claim exemptions on behalf of tpe Judgment debtor. Under former Section

‘ﬁpu 50(a), only the Judgment debtor and the agent of the ‘judgment, dEbtor
were expresaly author%zed to cLalm an exemption. Subdivlsion {b) per—
mltS agents,, guardians, conservators and persons holding a power of.
‘attorney to claim exepptions Subdivision (c) is new, g

4265
§ ?ﬁ?;JZO, Property sub;ect to enforcement of money judgment -
7ﬂ? 120 (a) Except - as provided in Section ?0? 130 the following

‘property 15 subject to enforcement of a,money Judgment
(1) All the property ‘of the judgment debtof
(2) 1f the judgment debtor is married: _
(1y° The separate property of“the Judgment debtor. , _
(ii) The community property, to the extent prov1ded in the com—
munity property lawsi
(iii) The separate.property of the spouse of the Judgment debtor,
to tle extent. provided in Sections 5121 and 5132 of_the Civil Code.

’ ‘I$);Subject to Section 2, 320 property described in subdivision
(&Y remains. SubJECt to enforcement of a money Judgment notwithstanding
transfer or other disposition if the property is eubJect to an attach-
ment - lien, Judgment lien," execution lien, or other liemn in favor of the
HJudgment creditor arising 1n the action or. from enforcement of the
judgment.
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“. Comment. Subdivision (a)(l) of Section 707.120 supersedes a por-
tion of subdivision (a) of former Section 688. The reference in former
law to "any interest" in property and the enumeration of certain types
of property (''goods, chattels, moneys or.other property') are deleted;
the deletion is not intended to limit in any way the scope of property
subject to the enforcement of a money judgment. Generally, property
interests that are aesignable may, by some procedure, be reached to
satisfy a money judgment. - See Murphy v. Allstate Ins, Co., 17 Cal.3d
937, 945-46, 553 P.2d 584, 589-90, 132 Cal. Rptr. 424, 429-305(19?6).
See also 1 A, Freeman, Law of Executions §§ 110, 112, 159, 162 (3d ed.
1900);. 2 id. §§172, 17758 id. § 425. - Except to the extent provided in
Article 6 (commencing with Section 705.610) of Chapter 5 (order.of as-
signment of right to future payments), a debt which is uncertain or con-
tingent in the sense that it may never become due'and payable ﬁay not be
reached. See Javorek v. Superior Court, 17 Cal.3d.629, .640; 552 P.2d
728, 737, 131 Cal. Rptr. 768, 777 (1976); Dawson v. Bank of America, 100
Cal. App.2d 305, 309, 223 P.2d4 280, 283 (19530); Clecak v, Dunn, 95 Cal,
App.., 537, 540, 222? 1104, 1105 (.192.;3)

" Paragraph (2) of subdiv1sion (a} incorporates the special rulesA
governing the liability of a married pérson's property to the satis-
faction of a judgment provided in the community property laws. See
~ Civil Code"§§ 5116, 5120, 5121, 5122, 5123, 5131, 5132, 'Whére & spouse's

v g@pérate’ propérty is sought to" Be'" applied to the debt’ of the other

- gpouse dncurred for necéssariey’ ‘pursuant td the 1iability” provided in
C1¢1i1 Code Sections 5121 and*5132; the spodse’whose separate property is
séught'te be:réiched st be'‘made & party to ‘thé’action’ for theé' purpose
of obtaining a limited personal‘judgment.  Crédit Buteau'of Santa Monica
Bay Dist., Inc. v. Terranova, 15 Cal. App.3d 854, 860, 93 Cal. Rptr.
538, 542 (1971). However, if property has been levied upon, the spouse
who is not a judgment debtor may claim that the property may not be
applied to the satisfaction -of the:judgment bétause it 1s the'spouse's
separate property. . This.claim may.be made by way of. the ghird-party
" ¢laims procedure in Chapter 6 (commencing ‘with Section 706. 110).

Sherwood v. Cornfield, 216 Cal. App.2d7364, 369, 31-Cal. Rptr. 264, 267-
68 (1963); Adler v. Blalr, 169 Cal. App.2d 92, .. 336.P.2d 971,

(1959). This procedure is ‘distinct from the procedure under this chap-
ter for claiming an exemptioni™ - : : CE

Subdivision (b) continues, formex lawr See the Jlasg portion of sub~-

division 1 of former Section 682 (real property subject to judgment
1ién); Riley v.!Nance, 97 6al. 203, 31 P.;:1126.(1893) (property subject
to attachment lien when owned by eventual judgment debtor); Puissegur v,
Yarbrough, 29 Cal.2d 409, 412-13, 175 P.2d 830, 832 (1946) (property
subject 'td execution ‘lien when vwnéd by jtdgment- debtor)}; Norddirom v.
Corona City Water Co., 155 Cal. 206, 212-13,.100 P, 242, 243 (1909).
(Judgment in supplementary proceedings or credltor s suit relates back
to time of gardishment of debt‘by ‘Sservicde of writ of éxecutioh)} Can-
field v. Security-First Nat'l Bank, 13 .Cal.2d 1, 29-30; 87 RB.2d 830, 844
"(1939) (creditor s sult creates equ1table lien on property sought to be
reached’from time 'of serviée ' of process). For provisiods toncerning the
_creation of liens, see Secrlons 488,500, 488.510 (attachment lien),.
486.110 (temporary protective order 1in attachment), 674 (Judgment 1ien),
703.250 (execiitiot ‘lien), 704." 7 (lien 'of eatnings withholding order),
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?05 120 (lien nf order for examination of Judgment debtor), 705. 130
(lien of order for examination of Judgment debtor s debtor), 705.250
(lien of creditor’s sult), 705. 340 (receiver s l;en), 705.420 (lien of
chagzging order), ;705.51Q (lien on cayse of action and nonfinal judg-
ment), 705.620 (llen of assignment order} 705.780 (lien Qn money owed
judgment debtor as creditor of publlc entity),u See alsq Section 702.310
{relation back of liens). The introductory clause of subdivision (b}
recognizes that a lien may not follow property when it is transferred to
a bona fide purchaser. See Section 702,320 and the Comment thereto.

968/606

§ 707.130. :Property not subject to enforcement of a money judgment

707.130. Property that is not subject to enforcement of 2 money
Judgment pursuant .to Articlg 3 (cammenclng Wlth Section 707. 510) or
-pursuant to any other law may nat in any manner be applied toward the

.satisfaction of .a mpney judgment,

Comment. Section 707.130 supersedes former Section 690.4b) which
provided: that property for which a claim of exemption was not required
to be filed was not subject to levy of attachment or exécutien’ in any
manner. The category of property exempt without: filing a claim of .
‘exemption is not continued in this title since it does not differ from
" property which 1is not subJect to enforcement of a money. jndgment
Property which has been determined -to' be ekempt by a court-oriwhich:is
"exgmpt because the Judgment creditor has failed to oppédse a claim of
'eiéﬁbtion may not be applied toward the ‘satisfaction ofitheijudgment
without a showing of ' changed circumstaﬁtes under Section ¥07.190 just as
18 the case with property which i$ not subject to enforcement of a money
. judgment. However, if a timely claim of exemption is not made ag a
general rule, property’ described ag'" exempt may be reaehed Bee Section
707, 150
o Section 707.130 alsc recognizés:that the description of. property
* which is not subject to the enforCEmEnt of a'money judgment in Article
"3 is not compréhenéxve ~For "example, property in custodia legis is not
subject to execution undef certafn circumstances. See, e.g., Robbins v.
 Bueno, 262 Cal. App.2d 79, 68 Cal. Rptr.' 347 (1968); North v. Evans, 1
' qu App.2d 64, 36 P.2d- 133 (1934); Hawi Mill & Plantation Co. v.
Leland 56 Cal. App. 224, 205 P, 485 (1922); 5 B. Witkin, Caldfornia
Procedure Ernforcement of Judgment' §§ 21-23, at 3402-04 (2d edi:-1971). A
- trademark may only be reached in connection with the business in-which
' it'is used See Ward-Chander Bldg. Co. v. Caldwell; .8 Cal. App.2d- 375,

378-79, 47 P. 24 758,  (1935). The portion of a cemetery containing
human remains is not subject to enforcement of a money judgment. See
Peebler v. Danziger, 104 Cal. app.2d 491, , 231 P.2d 895, (1951).

Other statutes designate certain property as not subject to enforcement
of a money judgment. See, e.g., Civil Code § 765 -{estates at will);
Educ. Code § 21116 (educatlonal endowment funds), Health & Saf. Code

§§ 7925 (money from purchase of unused cemetery lands), 32508 (hospital
endéwment funds); Labor Code '§§ 270.5 (préperty held!in trust by logging
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employer, except on claim by employee), 270.6 {(property held in trust by
employer of--certain salespersons, except on claim by employee). . Federal
‘kaw also precludes the application of certain-types of property to 'the
satisfaction of a woney judgment. See, e.g,, 22 U.S,C, § 1104.( . )
~{foreigni service retirement); 33 U.S.C., § 916 (. ). (longshoreman
~retirement); 42 U,.5.C. § 407 (- ) (social security), 45 U.5.Cc. § 2281
. ¥ {railroad retirement). ,

L o o - 4435

§ 707.140. Applicability of exemptione

«:707.140. (a) Except as otherwise provided by statute, property
that is exempt pursuant. to this chapter is exempt from all procedures
- for the enforcement:of a money iudgment. Sl A
(b} Exemptions do not apply where the judgment -to -be.enforced is
- for the purcliase price of-the property or is for the foreclosure of a
mortgage or other lien on the property.other than a lien created pur-
, suant to this title.

(c) Exemptions shall be determined as of the date the judgment

"debtor makes an exemptlon claim

' Commeﬂt Subdiv1sion {a) 'of Section 707. 140 makes clear that the
exemptions prov1ded by this chapter apply regardless of the procedure
=selec;ed for the enforcement of a moiey Judgment This provision super-
fsedes subdiv1sion (a} of former Section 690. Howevér, cértain exemp-
tions do not apply ‘whete a Judgment for child or spousal support is
being enforced (see Sectlon 707.170) [or Y property tax is being col-
lected (see Section 707. 210(dy) .1 '

Subdivision (b) ‘continues the substance of former Section 690 52
and the last sentence of former Section 690,28. :

Subdivision (c) makes clear that the exemption claimed 1s' to be
determined as of the time a claim of exemption is’ made purSuant to the
applicable procedure. This codifiés the result in Medicél Fin. Ass'n v.

1$Rambo, 33 Cal. App.2d Supp. 756, 75860, 86 P.2d 159, ' (1939} and

~ rejects the holding in California ‘United States Bond ‘& Mort. Corp. v.
‘Grodzins, 139 Cal. App. 240, 242-43, 34 P.2d 193, _  (1934) {portion of

life insurance benefits which exceeded exempt amount when'réceived was
fearmarked for creditors even though benefits remaining at” ‘time of levy

. were below exempt amount). In ordér’ to take advantage of the prineciple

-;‘stated in subdivision (d}, the Judgment debtor must trace the funds for
. which an exemption 1s claimed. See Section 707. 180 (tracing)

oo

| e . R 23?66 |
5!707.150. Walver of exemptiﬂns

- 707.150.  Except as provided in Section 4?3 _an exemption is waived
geﬁiess it islclaimed Wighin the tlmeiprqyidee_and pq;suant to;the appli-
cable procedure. h . - o . . -
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, Comment., Section 707.130 continues the principle .of subdivision
(a) of former Section 690 but is broader in its applicatiom since it is
not limited to exemptions: provided in thlS chapter. Former law also re-
ferred to exemptipns "from executiop' " whereas: this section makes clear
: that exemptions. apply in all proceedings for the enforgement of a money
~judgment. See..Section 707.140(a}. Where property is levied upon by a
levying officer,. the applicable procedure for claiming an exemption is
that provided in Article 2 :(commencing with Section 707.310) of this
chapter. This procedure is,.also incoxporated in other instances: e.
. where property is attached under an ex parte writ of attachment (see
Section 485.610) or where a warrant or notice of levy for the coliection
- af taxes is .treatad as:a wpit of execution (see Section 707.210). If
-the property is sought to be reached by some process other than a levy
undex. a writ, such as AT order in examination proceedings (see Sections
705.110-705. 190) or an assignment order {(see Sections ?05.610 705. 630},
the procedures for claiming exemptiops provided by this chapter dp not
apply. In these situatxons, .a_court -hearing is required and exemptlon
claims wlll be determined at su¢h time or later upon noticed motion.
See, e.p., Sections 705.160(c) {determination of exemptlon claim ln
. examination proceedings).

.+ The 1ntroductory clause recognizes the power of the court under
Sectiog 4?3 .to relieve the claimant. from the consequences of failure to
timely £11e a claim of. exemption through mistake, 1nadvertance, sur-
..prise; or excusable neglect.

Ly . . N
E . - a R

29214
§ 707.160. Exemption rights of married persons

707.160. (a) Married pérsons may claim exemptions in Coémmunity
f“uproperty and in separate property which is 1liable under thé community
property 1dws, ;

(b) Excapt as prbvided in Sectidss 1707.510] and 707.570, each
:”spouse niay ‘claim’a separate set of eﬁemptions, regafdless of whether the

';spouse is'a judgmefit debtor.”

Comment; Sestlon 707. 160 establishes the right of a nondebtor

- “spouse of a judghient ‘debtor to claim exemptions for commurity property,

cand for separate property of the nondehtor spouse, which is sought to be
applied to the satisfaction of a money judgment against the judgment

" ‘debtor condistent with the community property laws. See Seetion:707.120;
Civil Code §§ 5116, 5120, 5121, 5122, 5125, 5131, 5132, Such a provision
is not without precedent in California cases. See White v. Gobey, 130
Cal. App. Supp. 789, 791, 19 P.2d 876, __ (1933) (husband allowed to
claim exemption for his earnings levied upom' to satisfy judgment against
wife where husband's earnings liable under community property laws}.
Section 707.160 permits the mondebtor spouse to take advantage of exemp-
_tions to the same extent as if the nondebtor spouse were a judgment
:debtcr. Tt alst has' the effect of: making the samé amount.of property
liable for the satisfactlon of a Judgment regardless ﬂf whether the

Tk,
. o
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property is community property, and the judgment is against one or both
spouses, or the property is held in joint temancy, and the judgment is
against both spouses. For example, -a $4,000 deposit account which is
" community property would be exempt in the amount of $2,000 ($1,000
" exemption- under Section 707.580 for each spouse) whether the judgment
was against one or both spouses, Similarly, if the judgment is against
both spouses, each may claim a $1,000 exemption in the respective half
interest where the account is held in joint tenapcy. However, 1f the
account:is held in joint temancy, -a nondebtor spouse has no need of an
exemption since only the Judgment debtor's interest in the joint tenancy
account may be reached.

:'The introductory clause of subdivision (b) prevents the doubling of
the diwelling exemption. ~See Section [707.510]. The larger dwelling
- exemption is.granted to the head of the family, regardless of mayital
status. ' Theé spouse must meet the terms of the exemption in order to
make a successful claim. - Accordingly, a .spouse with no trade, business,
or profession is not entitled to a separate exemption for tools of a
trade under Section 707.570 although, if both spouses are engaged in the
same trade, the exemption is doubled to $5,000.

A nondebtor spouse who claims that the communicy property or sepa-
rate property is not liable for the satisfaction of the judgment pursu-
ant to the community property laws may not assert the claim pursuant to
this chapter. Such d claim is rormally asserted by way of 'the third-
party claims procedure in Chapter 6 {(commencing with Section 706.110).
See the Comment to Section 707.120.

o , 4443
§ 707.170. Exemptiagns inapolicable against support judgment

707.170. . (a) The exemptions provided by this chapter do not apply
where the judgment being enforoed is for child or spousal support.
{b) Where property for which an exemption is provided by this
. chapter is sought to be_appliod toward the satisfaction of a judgment
for child or spousal support, the court shall, upon‘morion of an iater-
ested party, make an equitable div131on of the property that takes into
account the needs of all the persons the }udgment debtor is required by
law to support. The court shall effectuate the equitable division by an
‘order.determihiog the amount of the property to be app;;ed toward the
satisfaction' of the judgment. ’ o
(e) Thq person making the motion shall notlfy the levying officer
of the motion and the levyldg officer shall not dispose of the property
until receipt of the court order for application of the property
Comment. Subdlvision (a) of Section 707. 170 provides a general ex-

ception to the application of the exemptions prov1ded by Sectloms
707.510-707.680. TFormer Section 690.18 provided such an exception
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applicable only to the exemption of pensions, annuities, and retirement,
disability, desth, or other benefits, from a public entity or, in the
cagse af child support only, under the federal Employee Retirement Income
Security Act of 1974 [unless amended by AB 1969, 1978 session].

Subdivision (b) codifies and makes generally applicable the case
law. concerning the equjtable division of earnings levied upon to enforce
a support judgment. See Rankins v. Rankins, 52 Cal. App 24 231 234-135,
126 P.24 125, (1942). :

Subdivision (c) requires notice of the motion to be given the _
1evying officer in order to preserve the status quo until the court
makes its order,

, 4444

§ 707.180. Tracing exempt amounts

707.180. (a) An exempt amount remains exempt to the extent that it
may be traced through deposit accounts and in the form of cash and the
equivalent of cash,

*{b) The claimant has the burden of tracing exempt amounts,

Comment. Section 707.180 provides the gemeral rule corcerriing the
duration of an exemption for payments to the judgment debtor .through
deposit accounts and in the form of cash and its equivalents, 1nc1ud1ng
cashier's checks, certified checks, and money orders. Subdivision' (a)
id consistent with decisions under prior law. See, e.g., Krugér v.

Wells Fargo Bank, 1l Cal.3d 352, 367, 521 P.2d 441, _ ,. 113 Cal Rptr.
449, (19?4) (unemployment benefits in checklng account), Holies v.
Marshall, 145 Cal. 777, 782-83,79 P. 534, {1905) (life insurance
benefits depgsited in bank account} Bowman v. Wilkinson, 153 Cal.
App.2d 391, 395-96, 314 P.2d 574, (1957) (life 1nsurance check '
" converted to cashier's check and deposited in attorney's trust account),
.;See.also former Sections 690.18(a) (pension benefits exempt in debtor's
possession and when deposited}, 690.30 (direct deposit of social se-
curity payments); Philpott v. Essex County Welfare Bd., 409 U.S.:413,
~416=17 (1973) (disability benefits in bank account), Porter v. Aetna
Cas. & Sur. Co., 370 U.S. 159, 162 (1962) (veterans' benefits in savings
“and”loan account). Thils section applies to any fund which is exempt as
~provided. in this chapter. See Sections (707,510 (proceeds from home-
stead),] 707.530 (proceeds from motor vehicle), 707.570 (proceeds from
todls of trade), 707.580 (deposit accounts and money), 707.590 (deposit
accopnt into which Sociagl Security bepefits are paid), 707.600 (life
insurance benefits), 707.610 (retirement benefits), 707.620 (unemploy-
ment benefits), 707.630 (disability and health benefits), 707.640 (dam~
ages for persomal injury), 707. 650 (damages for wrongful death), 707.606
(worker's compensation), 707. 670 ‘(aid), and 707.680 (relocation bene-
fits). Proceeds from a dwelling, motor vehicle, or -tools may be traced
only during the applicable period. See Sections [707 510 (six months in
case of dwelling) ] 707.530 (90 days in case of motor vehicle),'and
707.570 {90 days in case of tools).
Subdivision (b} states the rule under former law concernlng the
burden of tracing exempt funds. This is consistent with the general
burden on the claimant in exemption proceedings. See Section 707.380(b).
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§fl0?;l90a Loss of . exemptinn from change in eircumstances
N ?07.l907 If the Judgment creditor ‘has failed to oppose a claim of
exemptien within the time allowed by Section 707.340 or if property has
fheen determined £0 be exempt pursuant to a court order, the judgment
tcredltor may not levy upon or otherwise seek to apply the property
toward the satlsfaction of the same money judgment unless ‘the Judgment
eredltor shows, upon noticed motion, that a change in circumstances”
occurring after the property was determined tc be exempt, or after the

time for opposing a claim of exemption had expired, that renders the

L
i

property not exempt in whole or in part.w"

Comment. Section 70? 190 is new. A court order determining
exemptions may be issued pursuant to Sections

968/995

§ 702.200. Adjustments of dollar amouptg of exemptions
‘?ﬂ?.ZDO. (a) Except a¥ provlded An subdiv1sion {e), as used in
this section: . ) L ,

(1} "Index" means an: 1ndex stated ‘as the average ‘of the" Ccnsumer
Pricée Index (all items, 1967 equals 100) for the Los Angeles-Long Beach
area and for the 3an Francisco-Oakland area compiled by the Bureau of
Labor Statistlcs of the United States Department of Labor o

{2) "Referenne Base Index™ means the Index for June [1980—~June of
the eveurnumbereddyear immediately ptecediug the operative date of this
sgection]. : _

(b) The dollar amnunts of the exemhtlenshbrevlded in thi; ehapter
change as provided in this sect10n to correspond. to changes in the cost
of living as reflected in changes in the Index. The dollan amounts ef
Vthe exemptlons change on January ! of each odd—numbered year if the
difference between the Index. for the precedlng June and the Referenqe
~Base Index is not: less than 10 percent of the Reference Base Index.: *~

. {c) The dellar‘amountsﬁef-exemptions hrovided iu this chauter.f
change by a percentage which is the highest multiple of 10 percent not
exceeding the difference computed pursuant to subdivision (b} betwe&n

the Index for the preceding June and the Reference Base Index.

i
T Bt Taroo
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fd) " The Judicial Ccuntil ‘shall compute the changes in doillar a-

_mounts and adopt a rule announcing the changes before December 1 im—
mediately preceding the day on which the change occurs.-. A change in the
amount of exemptions,applles to,claims of exemption nade on or aftéd¥ the
:day on<wh1ch the ehange occurs..:i ~d! :, o a:.!!z. |

o (e) if the Index is revlsed to change 1ts base year, a rev1sed
Reference Base Index shall be . determined by multiplying the Reference
Base Index by the reba51ng factor furnlshed by the Bureau of Labbr ’
Staristics of. the United States: Department of Labor. If the Index is
”otherwisejrev1sed' the percentage of change shall be calculated on ‘the
basis of the reviSed Index. 1Lf the Index isg superseded, the change in
the cost of living shall be calculated on the baSlS of an index repre—
sented by the Bureau of Labor Statistics as mnst accurately reflecting

A changes in the purcha91ng power of the dollar for ccnsumers. e

Comment._ Sectlon ?07 200 1is new So far as’ coficerns the' laws relat—
ing to exemptions from enforcement of money ]udgments. It is derived in
part from other provisions in California law which rely upon the Con-
sumer Price Index fnr a determination of adjustments in the tost’ of -
:_liv1ng See Govt, Code §§ 9360.9 (legislative retirement system),
'_21221(c) (public employees retirehept benefits), 518?0 (county empluy—

ees' retlrement benefits], 82001 (campaign spending limits), Welf. &
Inst. Code §§ 11453 (AFDC payments), 12201(1) (aged hlind, ‘and' disabled
payments) Section 707. ZOU is also based on provisions in some’ “miform
laws. See Uniform Consumer Credit Code § 1.106 {1974 versinn), Uniform

. : Exemptions. Act § 2 (1976). See also (11 T. S C. § 104 “tsupp.- 197)

_ gadjustments of dollar ameunts under Bankrnptcy Act determined by Judi—
. cial Conference based on change in cost of Iiving)].'

. Under Section 707,200, the dollar amounts of exemptions provided in
rthis chapter automatically change on January 1 of eath odd-numbered-year
if the change in the Index (as defined in subdivision (a)} (1)) 18 gréat
enongh This change in ‘the Index is figured in Juhe ‘of even-numbdted
years. Seg subdivisions (a){Z}, {(b). The Judicial ‘Council is given the

"'_responsibility of determining whether the requisite ‘change in tfie Index

:_has qccurred and the amount of ‘the change in thé dollar amount’ cf each
of' the exemptions provided by ‘this chapter. See subdivision '(d}.

' It should be noted that” this section does not apply to exemptions

not. provided by this chapter., Subdivision. {b}. Hence, the cxemption of

‘earnings from garnishment pursuant to Chapter 4 (Sections 704.110-

704._ ) is not changed in the manner stated here, Similarly,” exemp-
tions provided in this chapter which depend on Chapter & for a deter-
mination of the exempt amount are not governed by this section.

The following examples illustrate the operation of this section in
the case of the exemption of dep051t acecotints prOVided by Section.
707.5800 0 s i

1) Assume that the Reference Base Index (which pursuant to sub-
' divisien (a)(Z), is the Index for June 1980) ig 1907 If the Index for

S
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June 1982 is 205,.the change from the Reference Base Index is approxi-
mately eight percent. Since the change is less than 10 percent, no

change in dollar amounts of exemptions occurs. Note that the calcula-
-tion is made on.the basis of a percentage change in the Index, not om

the basis of a change in Index points, o _ . _

(2) If the Index for June of 1984 is 222, the change from the °
Reference Base Index of 190 is approximately 17 percent so a change in
the amount of the exemption occurs. The portion in excess of 10 per-
cent, however, is disSregardéd pursuant to subdivision (e¢). Ten’ percent
of $2 000 i1s $200 so the deposit accomht exemption is 52,200 -beginning
on January 1, 1985. :

(3) 1If the Tndex for June of 1986 is 226, the change from the '
Reference Base Index of 190 is approximately 19 percent.  The portidd in
excess of 1Q percent is disregarded, indicating a lﬂ-percent change in
the dollar amount of éxemptions. However, no change in exemption
amounhts' occurs because the change was already made in .the previous:. ::
,adJustment.

(4) 1f fhe Index for June of 1988 is 234, the change from the
Reference Base Index of«190 is approximately 23 percent s¢c a change
should occur. The portion of 23 percent in excess of a multiple of 10
percent (heré three percent) is disregarded so a 20-percent changeé in
the exepption is indicated. Twenty percent of $2,000 is $400 so the
depOSlt account exemption’ is $2,400 beginnlng on January l 1989,

(3) If the, Index for June of 1990 is 220, the change from the
Reference Bise, Index of '190 is approxlmately 16 percent. Note that a
decline in the" Index from 1988 to 1990 indicates an increase in the
purchasing power “of the dollar'although it is still an overall decreasa
‘gihcé the Reference Base Index of 190 in 1980, The portion in excess of
10 percent is diSregerded 80" a‘lﬂ-percent change 15 indicated in the
dollar amount "6f the exemptiod as- stated il Section 707.580, Ten per-
1ﬁcent of” $2 000 is $200 so the dépqsit account of exemption is §2, 200
' beginning on January 1, 1991.
~ (6) If the Bureau of Labor Statistics revises the Index’ fn 1990 by
changing the components of thd Consumer Price Index, the révised Index
should be used as provided in subdivision (e)., If a ‘néw base period is
_ selected, such as 1990 equals 100, the Reference Base’ index will have to

‘be ‘revised when the determinatlon of the changes is made in 1992, In
this hypothetical case, the rebasing factor woiild be approximately

Q. 455 The revised Reference Hase Index is 86, 4 (190 times O. &55) If
" the Index for ' June of 1992 is 112 (1990 equals 100), the change from the

reviséd Reference Base Index is approximately k1) percent,. A.30-percent
‘change in the amount of the exemption prov1ded by statate is indicated
so the deposit account exemption is 2,600 beginning on January "1, 1993,

_ Note. 'The Comment will be revised if the deposit account exemptlon
is changed to $l GUO See Section ?0? 580 ! ”2

(y
N H

e SR 4656 .
' § 70? 210 Exemptions from tax llabllity - u ' -,\, T
?07 210 (a) Except as otherwise provided in this section the

prov1sions of thls chapter apply where a tax 1iability is Sought to be

collected pursuant to the Revenue and Taxation Code or the Unemployment
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Insurance Code. For the purpose of this section, "judgment creditor"
means the public entity which seeks to collect the tax, and "judgment
debtor" means the tax debtor.

(b) Claims of exemption shall be heard and determined in the sup-
erior court of the county where the property is located as if the
property were levied upon under a writ of execution issued from such
court.

{c) If a levy 1s not made by a levying officer, the claim of
exemption shall be filed with the court within 10 days after the judg-
ment debtor is notified of the levy, withholding, or seizure.

(d) If the tax liability arises from assessment of property tax, an

exemption may not be claimed for the property subject to the tax.

Comment. Section 707.210 supersedes former Section 690.51, which
applied the exemptions from execution to certain procedures for the
collection of several state taxes. Section 707,210 makes all tax col-
lections by the state or by local public entities subject to the sub-
stantive and procedural provisions of this chapter except as provided in
subdivision (d). This provision changes the general rule under former
law that the exemption laws did not apply to the collection of tax
liabilities except where specifically provided otherwise, as in former
Section 690,50, or where a homestead had been declared prior to the
attachment of a tax lien having the effect of a judgment lien. See
Curtis v. County of Kern, 37 Cal. App.3d 704, 706, 113 Cal. Rptr. 41,
(1974); Greene v. Franchise Tax Bd., 27 Cal. App.3d 38, 103 Cal. Rptr.
483 (1972); Morrison v. Barham, 184 Cal. App.2d 267, 272, 7 Cal. Rptr.
442,  (1960).

Subdivision (b) continues the substance of the second sentence of
former Section 690.51,

Ssubdivision (c) is a general provision which codifies the practice
developed under Unemployment Insurance Code Section 1733.

Subdivision (d) is new.
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e . _ _ 100/902
Artlcle 2 Procedure for Claiming Exemptions After Lewy

§ 707.310... Applicable procedure for claiming exemptions

707.310. Except as otherwise provided by statute, where property
has been levied upon by a 1evy1ng officer, the property may be claimed

- to be exempt as. provided in, thle erticle. . LT

Comment. Sectlon ?D? 310 indlcates the scope of the application of
the exemption procedure provided in this article. As noted in the
introductory clause, special exemption procedures apply im certain cases
where property has been levied upon. See, e.g., Sections 704, (gar-
nished earnings), [704.510 {(dwellings)},]- 70?.590 (depositﬂeecounts con-

_sisting of Social Security benefits} This continues the introductory
’portion of former Section 690 SO(a) : s

LI B = . -
i f Aot

16/973
§ 707.320. Claim of exemption
707.320. {(a) The claimant shall, within 10 days after the date the

notice of levy was mailed or delivered to the judgment-.debtor, file with
the levying officer a claim of exemption, together with a copy thereof,
{b) The ¢laim of exemption shall be executed under oath and shall
include all of the following: _
(}) The name of the claimant and the address where serv1ce by mail

P may be made upon the claimant of the notice of oppositien to the claim

LA

of exemptlon,
A2): The neme and address of the judgment debtcr 1f the ple}pant is
not the judgment debtor.
. (3) A description of the property which is claimed to be exempt.
If an exemption is claimed pursuant to Section 707.530, ?0? 550, or
. 707, 5?0 the claimant shall descrlbe all other property of the same type
;iand state which ;tems are clalmed as exempt. If an exemption is claimed
pursuant to Section ?D? 580 or subdiv151on {b) of Section 707. 600 the
claimant shall describe all other funds of the same type.
(4) A statement of all sources of 1ncome of the judgment debtor and

of the Judgment debtor's spouse and dependents5 if the property is

‘relaimed as exempt pursuant to a provision exempting property to the
"extent ic is neceseary for the support. of the judgment debtor and the

1 Spouse and dependents of the ludgment debtor.

A

o112



(5) A cltatlon of the prov1sion of this chapter or other law upon

which the claim is based
(6) A statement of the facts necessary.to support:the claim.
(7) Points and authorities. supporting any legal issues raised.
Comment, Séction ?0?.320:sﬁpé}éédés subdivision (a) of-férﬁer
Section 690.50. The form of the claim of exemptibn is prescribed by the

Judicial Council pursuant to Section 702 ]70 See also Section 707.110
(“claimant"‘defined) : , S -

S - | o : - 16/972
§ 707.330. ANatice-of‘claiq‘of exemptioh

' 707.330. Upon the fiiing of the Eiaimﬁbf exeﬁp&idh, the levying
officer shall promptly mail to the judgment creditor both of the fol-
lowing:

(a) A copy of the claim of exemption,

{b)-A notice of claim of ekemption which states that the claim of

~: exemption has been filed and that the levying officer will release the

i .property unless a notice of opposition to the claim of exemption ds

. flled with the levying officer by the judgment wcreditor within 10 days

after the date of the mailing of the notite of claim of exemption.

" Comment. Section 707.330 supersedes subdivision (b) of former

‘- Bectdon 690.50. The five-day period prowvided by former law for giving

the notice of opposition has been increased to 10. See Sectign 702.200
{personal delivery permitted}. The_form of the notice of claim of
"exémption’is prescribed- by the Judicial Coumcil pursuant to Section
702.170, L . -

968/708

§ 707.340. Contest of exemption claim

" 707.340.  In order to contest the claim of exemption, the ju&gment
creditor shall, wichin 10 days after the date of the"mailing"df the
notice of clalm of exemption (1) file with the levying officer a notice
of opposition to "the claim of exemption and (2) file with the court a
notice of motion for an order determlnlng the claim.of exemption.
Comment. Section 70? 340 supersedes portions of subdivisions {c)
and (e) of former Section 690.50. Section 707.340, inlike former law,
"does net provide- the claimant with the right to request a hearinp-on the
claim of exemption since, if the judgment creditor does not file a

notice of opposition and file 4 notice of motionr for an order determin-
ing the claim of exemption within the time provided, the property is
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- released pursuant to Section 707.370, making a hearing unnecessary.
Consequently, the delay ‘between the f111ng of the counteraffidavit and
the notice of meotion provided by subdivision (e) of former Secticon
620.50 has been eliminated.

The 10-day period for filing the notice of oppositlnn and notice of
motion runs from the date of mailing the.netice of claim of exemption.
Th1s spec1fic prov151on is intended to take precedence over the general
provisions of Section 1013 (extra timé to act after mail serviee). Cf.
Labarthe 'v. MdRae, 35 Cal. App:2d 734, 97 P.2d 251 (1939) (pravisien for
running of time for notice of intention to move for new. trial from
receipt of notice of entry of Judgment controls over “Section 1013).

T T (Y T3
§ 707.350. Contents of notice of opposition . -.i--+ . o

707.350. The notice of opposition to the claim of exemption-shall
be executed under oath and shall 1nclnde all of the. following
: {a): The name ‘and address of the’ judgment . creditor.n" i
‘:?EJ (b} The date of mailing of the notice of clalm of e:-:em;:»ticm.'iE

{c) An allegatiom that~the propenty.is not.exempt within the mean-
ing of the provision of this chapter or other law relied upon or that
the value of the judgment debtor's interest in the property claimed to
be exempt, exclusive of 11ens and encumbrances superlar to the ]udgment
creditor s lien, 1s in excess of the amsint statéd in the applicable
provis1on. a o R G e

“{dy A Statement of the facts necessary to suppnrt ‘e aliegation.

' (e) Points and authorit1es supportlng any legal’ issues raised.
fe- : . ,_ ;i
Comment. Sectlon ?D? 350 supersedes a portion of subdivision (¢}
of former Section 690.50. The form of the notice of opposition is
prescribed by the Judicial Council pursuant to Section 702.170.

c T SER U i

' 16/970

§ ?0? 360 Notlce of motlon for hearing

. ?0? 360. {(a) If the notice of opposition to the claim of exemption
and the notice of motion are filed as provided by Seition . 707. 3&0 the
jihearing on the motion shall be held not later ‘than 20 ddys from the date

I
the notice of motion was Filed unless’ continued by the court 'for- good

'_cause.
(b} Not less’ than 10 dayﬂ prior to the’ hearing, the Judgment ‘credi-
tor shall mall notice of the Bearing to the levylng officer and shall

[ R H i T Lot
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mail a notice of the hearing and a copy of ‘the notlce .of opposition to
the claim of exemptlon to the claimant and to the Judgment debtor, if
other than the claimant. Malling is deemed made when . the notice of the

hearing and a copg of the notice of oppq51t1on to the claim of exemption

7 are deposited in the mail, postage prepaid, addressed to:the person to

g

B I : .
notice of oppositlon to the claim of exemption.

: ._;.l.‘.:‘,Ol]I't.

#lso Section ?0?.110.["claimant" defined).

; 5 707.370. 'keiéaéé

whom notice is to be mailed at ‘the address stated in the claim' of exemp-

tion. The Judgment creditor shallifile proof of malling with the court.
(c) After rece1v1ng the notice of the hearing and before the date

set for the hearing, the levying officer shall file the claim of exemp-

tion and the notice of opposition to the claim of exemption with the

vy . P

Comment.' 'Section 707.360 supersedes portions of subdivisions (c)
and (e) of former Section 690 50. The 10-day period for service of the
notice of hearing is not subject to Section 1013, See Welden v. Davis
Auto:Exeh., 153 Cal. App.2d 515, 521-22, 315 P.2d 33, 37.(1957). See

oLt

16/969

707 3?0 If the lepying officer does mot receive a notice of
oppos1tion to the claim of exemption within the time’ prescribed by Sec~

tlon 707.340 and a notice of the hearing within the time prescribed by

. Section 707. 380, the levying officer shall 1mmediately release the

property to the extent it is clalmed to be exempt in the manner provided
by Section 703 290 . S o _:;ugy;,:

LR BT AT

‘Commernt, Section 707.370 supersedes subdivisions {dy. (release if
no counteraffidavit served) and (f) (release if no motion) of former
Section 690, 50.

el 167968

§ ?07.3Sd Hearing and order

707.380. (a) The claim of exemption and notice of opposition to
the claim of exemption filed with the court constitute ‘the pieadlngs,
subject to the power of the court “to permit amendments in tle interests

of Justice. The claim of exemption shall be deemed controverted by the

(b) At a hearing under this section, the claimant has the burden of

proof.



(&Y If the court is not satisfied that sufficient facts are shown
by the claim of exemption, the notice of oppositionh to the ciaim of
exemption, or other evidence, the court’shall order the hearing con-
tinued for the production of other evidemce, oral or documentary. ' No
findings are required in a proceeding under this section.

_(d) At the conclusion of the hearing, the court by order shall
determlne whether or not the property is exetipt, in wholé or in part.
The order is determinative of the right of the judgmeat creditor to
apply the property toward the sat15fact1on of the judgment. Where some,
but not all of the funds of the type ot Which an exemption’ maf be
claimed pursuant to Sectlon ?0? 580 or subdivision {(b) of Section
?07 600 have been lev1ed upon the court shall first apply the exemption
to the funds which have hot been lev1ed upon.

(e) The clerk shall immedlately transmlt a copy of the order en~

H

‘( iz

Stered in the court to the levylng officer The levying officer shall
release the property in the mannmer provided by Section ?03 290, or apply
the property toward the satlsfaction of the Judgment in compllance with
the order.

Comment.  Subdivisions (a)-(d) of Section 707.380 continue the
substance of subdiv1sion (i) of former Section 690.50, with the excep-

" tioh' of the“Jury trial providion, which is not continued, and the Provi-

sion requiring court order of disposition, of property and proceeds,
which is unnecessary. See, e.g., Section [703.750] {disposition of pro-
ceeds ).
- Subd1w151on (e} ‘continues the substance of the firSt sentence of
subdlvision (j) of former Section 690.50.
See also Sectlon ?0? 110 ("claimant" defined)
-

1017133
§ 707.390. Extension of time .- ) '

707.390. If the court extends the time allowed for an act to be
done under this article, written notice of the extension shall be given

promptly to the levying officer.
Comment. Section 707.390 continues the substance of a portion of
former Section 690.50{(1). The portion of subdivision (1) relating to

notice to the opposing party is not continued. See Section 1054 (gen-
eral provision for extension of time).
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order of the court.

§ 707.400. Appeal

i6/96?

~... 107.400. An. appeal lies from any order made under this article and

shall be, taken,in. the manner, provided for apgealsrinsthe court in which

the proceeding takes place..

Comment. Sedtion 707.400 continues the substiance: of. subdivision

(m) of former Section 690.50.

N : T e B . A

100!909

”§)70f 410 Disposition of property during pendency of proceedinge

?07 410 {a} The levying officer may not release the property

__until the final determination of the claim of exemptlon. The property

HR T

may not be sold prior to the final determination except pursuant to an

T

(b) At any tlme while the exemption proceedings are pending, upon

‘motion of the judgment creditor or a claimant, or upon its own motion,

ings upon such terms 8§ are Just.

- the court may (1) order the sale of any perlshable property and direct

the dlsp081tion of the proceeds of the sale and (2) ‘make such other
orders as may be proper under the circumstances of the case. o

[c) An order made under subdivision (b) may be modified or vacated

Comment, Subdivision (a) of Section 707. 410 contlnues the sub-
stance 'of subdiviglon {(h) and ‘the second sentence ‘of subdivision (j) of
former Section 690.50. It requires, as did former! Section: 690.350«h),
that the levying officer preserve the status 'quo by maintaining the lien
on the property.

- Suybdivisions (b) and {c) continue the substance of subdivision (g}
of former Section 690.50.
See also Section 707.110 ("claimant't defined).
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15327

Article 3. Exempt Property

§ 707.510. Dwelllng |

707.510. [The draftlng of this sectlon awaits Lomm1551on con51der—

atlon of a consultant s study }

: A&S? KT A
§ 707.520. Cemetery plot
© 707.520. " (&) As 'used in ‘this section:

(1) "Cemetery" has the meaning provide& by Section 7003 of the

" Héalth and Safety Code, ' ‘ S

‘ {(2) "Family plot™ is a plot which satisfies the requiTements of

Section 8650 of the Health and Safety Code. ' e .
- (3} "Blot" has the meaning prov1ded by Section 7022 Sf ite Health

and Safety Code.’

) A famlly plot is not subject to the enforcemént of a momey

judgment.
'J(c} Except as provided in snbdivision (d) a cemetery plot ‘for one
person ‘is exempt ”( , o _mi _ 'f ' .
- {d) Land held for .the ‘purpese. of sale or disposition as cemetery
plots or otherw1se is not exempt, .' : ‘ ‘
(e) Notwithstanding subdivision (b} of SECtIOH ?07 1&0, praparty
dedicated as a cemetery by a cemetery authorlty is not subject to efi=

forcement nf a-claim-on a debt due from an’ inﬂividual owner of .a ceme-
tery plot. . . '_ L‘E-fi
. i = - PR

Commerit. Séction’ '907.520 supersedes’ portions of formet Section”
690 24 which prov1ded an exemption for a Cemetery lot not exceeding’ éne-
quarter of an acre in size or, in the casé 6f a' religious or benévolént
associatlon or corporation, flbe acres in’'size. Subdivision () T2cog—
nizes!that family plots are inalienable. See Health' & Saf. Code §: 8650,
Subdivision (c) exempts a cemetery lot for one person, ‘but the'spouse of
the debtor may also exempt a cemetery plot pursuant’ to Section 707!160.
~ See also Health & Saf. Code, § 8601 (spouse s vested right of interment)
‘Subdivision (d) continues the substance of the third paragrapﬁ ‘of former
Section 690.24. Subdivision (e) continues the substance of the fcurth
., paragraph of former Sectinn.690 24 The’ portion of land containing '
 Braves of human belngs 15 not subject to enforcement’ of a money judg-
ment. See Peebler v, Danziger, 104 Cal. App.2d491, 493, 231 P.2d 895,

(1951). e

7-18



o 27/868
§ 707.530. Motor vehicle, proceeds

707.530. (a) One motor veh1cle is exempt 1f its walue does not

exceed one thousand dollars ($1,000), exclusive of'liensrand encum-

“‘brintes supérior to the judgment creditor's lien. Thé fair market value

of the motor vehicle may be determined'by=reference'to used car price
guides customarily used by California automecbile dealers.

(b) If the motor vehicle is sold, or 1f it has been lost, damaged
ar destroyed, the proceeds of sale or of 1nsurance or other 1ndemn1fi-
catlon are exempt 1n the, amount of one thousand dollars ($1 OOQ) for a
period of 90 deys after the sale, in the case of a voluntary sale, or, 90
days after recelpt of the proceeds, in all other cases. \otwithstanding

Section ?07 150, 1f the Judgment debtor has only one motor vehlcle, or

if the Judgment debtor and the Judgment debtor s spouse have only two

'motor vehicles which are subject to enforcement of the money judgment

no cla1m of exemptlon need be made for proceeds of an execution sale of

i a

the motor vehicle.

Vg - de

Comment. :Segction 707.530 supersedes subdivisions .(a) and (e) of

V;Iormer Section £90.2. Subdivision (a) of this section increases the

motor vehicle exemption from $500 to $1,000. Under subdivision (a},
court.is permitted to -xefer to used car price guldes, but.is not re-
quired to do so as under former Section 690.2(a). Another motor vehicle
may be exempt under subdivision (a) in"a case where the" 'spouse’s’ exémp-
tion right prowvided by Section 707,160 is.,applicable. = See 3lso-Section
707. 200 (adJustments of dollar amounts of exemptions).

Subdivision {b) provides ‘an exemption for proceads of sale, ot of

-.imsurance or other indemndfication, whereas subdivision (e) of former

Section 690.2 exempted "any amount representing the motor vehicle exemp-
tion.'" Cf. Houghton v. Lee, 50 Cal. 101, (1875) (exemption of
proceeds from insurance on homestead) Subdivision {b) alsc makes clear

that the 90 day period during ‘which proceeds are eXempt runs ‘from the

‘recéipt of the proceeds by the judgment debtor except in the case of a
‘wolupntary sale in which case “the period runs from the date of salel”

-fThis princlple is derived ‘from the provisions exempting ‘the proceeds
from the, sdle of a homestead 8ee Civil Code §§ {257, "1265; Chase‘y.

Bank of Amerlca, 22? Cal App 2d 259 263 64, 38 tal Rptr. 56?

,(1964)

The second sentence of subdiviSion fb) makes ‘¢lear tHat the exemp*

t:tion of proceeds from an’ execution sale i% not waived for- faiIUre to=

make ‘a timeély cldim in certaid circumstances.f See 'Section 707.150.
Section*® [707%. 7501 requires distr1bution:bf such précédeds to the judgment
debtor before the judgment ‘creditor. “See #lso Section[703. [ Esale

"price ‘required to eéxceed ‘llens; costs, dnd ‘$roteeds exemptlon}



15329
§ 707.540. Household furnishings, wearing apparel, personal effects

"707.540., ‘Household furnishings, appliances, wearing apparel,
“provisions, and other persochal effects; reasonably necessary for one
household and personally used or procured for use by the judgment debtor
and members of the judgment debtor's_hqusehc%d at their principal place
of residence, 'are exemﬁt‘if the judgment debtor's idterestdfhot exceed-
:iﬁg fiveﬁidﬁdred dailafs {$50ﬁ) per item in véer exclusive of liens

- and encumbrances superior to the judgment credltor s lien.
~ Comment. - Sectlon ?07 540 supersedes the first sentence of former

Section 690.1 which provided an exemption for like items nrdineri}y and
reasonably necessary to, and personally used by, the debtor and his.
resident family.' Section 707:.540. continues the reasonably necessary
standard in modified form but places a limit on the wvalve of the item.
Thls\value limitation, in conjunction with the standard of reasonably
necessary items for one household, is intended to eliminate the unfalr-
ness tohérent in the station in :life test-as applied. in cases such as
Independence Bank v. Heller, 275 Cal. App.2d 84, 79 Gal.. Rptr. 868

. (1969), and Newport Nat'l Bank v. Adair, 2 Cal. App. 3d 1043, 83 Cal.
Rptr. 1 (1969). See also Section 707. 200 (adjustment of 'dollar amounts

“of éxemptions), S y S TP

o 215,_3_30'”

8 707 .550. Jewelry, he1rlooms works cf art ’

e 707.330,, Jewelry, heirlooms, and works oﬁ art are exempt to the
-.extent that their aggregate value does not exceed five hundred dollars
($500), exclusive of liens and encumbrances superior to the Judgment

ereditpr s_llen. L
ER AR A 0 - ! iy

Comtient. Section 707.550 provides a- $500, exemption for: items. ,
.likely to be of sentimental value. This section supersedes portions of
former Section 690.1 which provided an exemption for ‘wearing apparel and
furnishings "ordinarily and reasonably necessary to, and perscnally used
by, the debtor and his resident famlly and an exemption for works of
art "of or by the debtor and his resident family." 'The property exempt
under Section 707.550 depends upon an estimation of its wvalue rather
. than upon its being ordinarily and reasonably necessary to the judgment
debtor. See Section 707.160 (spouse's éxemption right). See also
Section 207.200 :{(adjustments of dollar amounts of exemptions).
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S 405/332
§-707.560. .. Health aids,

_707.560. . Health-aids: reasonably RECESSAYY. . L0 enable the Judgment
debtor or a spouse or.dependent. eof the judgmeat debtor to work or, sus-—

.tzin health, and prosthetiec and.orthopedic.appliances, are exempt.
Comment. Section 707.560 supersedes Férmer Section 690.5 which

. exempted prosthetic and orthopeddic appliances used by, the debtor..
Section_?ﬁ? 360 is based on Section 5(2) of the Uniform Exemptions Act
(1976). The requlrement that health aids be reasonably necessary to'
enable the individual: to work. or sustain health permits the exemptiion of
such items as a wheel chair for a person unable to walk to work, an ailr

- ponditioner: for :a person afflicted: with asthma,.or an elevator:.for a

- person: unable to climb stairs, but:dees not permit’ the exempriom of a
swimhing pool,-sauna, bicycle, golf clubs, .or .gymnasic. equipment merely
because their use is conduc1ve to mamntaining gond liealth. P

G&SIZZZ

§ IU? 5?0. Tools, eto., used in trade, busdness, or profession,
~proceeds . .- L.~ . e er el .

o 70? $70. {a) Tools, implements, 1nstruments mététials; uniforms,
furnishings books, equ1pment, one vehlcle one vessel and other per-
somnal property, which are reasonably necessary to and actually used by
thezju&gmsnt debtor in the exercise of the trade, business, or profes-
sion by which the judgment debtor ‘earns ‘a livelihood.are exenpt to. the
'extent that ‘the aggregate value of the Judgment “debfor's interdst there-
:m1n does not exceed two thousand five Huddred dollars ($2,500), ‘ekclusive
of Tténs and encumibrances Superior té the juﬂgment'ctedifor s lien.

(b} The spouse of a judgment debtor may not claim the exemption

providsd in subdivision (a) unless.the iltem:glaimed as exemp;_is reasocn-

.1: ably necessary to and actually used by the spouse in the trade busi-

ness, or profession by which the spouse BAYOS 4 11velih00d.

) (c) If an item exempt pursuant to subdivision (a) is sold, or if 1c
has'been lost damaged ‘or .destrayed, Jthe proteeds of sale or. of insur—
‘ ance or other 1ndemnif1cation are exempt in an amount ‘of two thoﬁsand
five huhdred dollars.($2, SOﬂ), less the valu& af other-itews exempt
pursuant to subdivision (a), for a period of 90 days after the sale, in
the case of a voluntary sale, or after receipt of the proceeds by the

judgment debtor, in all other cases.
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. Comment. - Subdivision (a) of Section 707.570 continues the sub-
stance of former Section 690.4 and a portion of former Section 690.17
(building materials not exceeding $1,000).° ‘See ‘also Sectibn 707.200
(adjustments of dollar amounts of exemptions).

Subdivision (c) provides an exemption for the proceeds of sale or

" of insurance or other indemnification analogous to that provided by

Section 707.530(b).

27/867

§ ?0? 580. Deposit accounts and money :
i 707, 580. Any combination of deposit accounts and money is exempt

R in the maximum aggregate amount of [one] thousand dollars [($1 000)]

.Comment,. . Section ?07 580 supersedes former Bect;ops 690,7 (51,000

of savings deposits in, shares or other accounts in, or shares of stock

bof, savihgs and"lohn associatioiis) and 690,21 (inmate's trust account)
and former Financial Code Sectdon; 15406 (51,500 of shares or certifi-
cates in credit unions), and extends the exemption to cover bank ac-
counts. See Section 701. ("deposit-‘account™ defined). ~Skction
707.580 also aggregates the deposit.account exemptiom with money. Under
this section, $1,000 is exempt regardless of whether the account or
shdré is in a ‘bank, savings and loan association, or credit union, or
any combination thereof, See Sections {703, ] (order determining
right to levy on deposit accounts in, amounts less than $1, 000) 707.160
(spouse s exemption right), 707.590 (exemption of deposit account into

:-viwhiich sobklal security payments are directly -deposdted). . See also. Sec-

; tion 707,200 (adjustment of dollar amounts of exemptions). .

TR RN

L . R S 284

§ 707.590. Deposit account in which social Becurity payments are

IR midireetly deposited

b 17074590, . -(a) For the purposes of this section, "payments aughor-
i dged. by the Social Security Administration" means regular retirement and
- gurvivors' benefits, supplemental security income benefits, coal miners'

.-health benefits,.and disability insurance benefits. , , ,
0 . {b) A deposit accounf in. which pavments authorized by the Social

Security Adnministration are directly deposited by the United States
government is not subject to the enforgement of a money judgment: .

i~ (1) Where one deppsitor is the designated payee of the directly

: deposited payments, in the amount. of. fiwve hundred dollars (35060).

- €2) Where.two. or more depositors are the designated payees of the

»¢ directly depesited payments, din the amomnt of seven hundred fifty deol-
P ilaxs ($5750) unless such :depositors are joint payees of directly.depos-

ited payments which represent a benefit to only one of the depositors in
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which:case only flve hundred dollars {55003 1s not subject ‘to 'the en-—

B A

ffprcement of a money Judgment L ;
. {c) The amount of the dePcsit account in exdess of the amount ‘not
sebjeetheetteejenfqreement of a money qugmeetwputsuant to:subdivision
(b} is exeﬁpt to the extent that it consists of payments authorized by
the Social Security Administration.
a '(d) The financial institution shall either place the excess amount
in a suspense account or otherwise prohlbit withdrawal of the excess
-amount pending notification of the Judicial determlnation of the exempt

status of the excess amount and shall notify the levying officer in

':'-Writing of the nature-and balance of the deposit account'! ef the judgment

: debtor within 10 business days after the levy. Promptly upon receipt of
the notice, the levyrng officer shall notify the Judgment creditor of
the nature and balance of the deposit account.

(e) ﬂotwithstanding Article 2 (commencing ‘with Section ?D? 3!6), an
excess amount exempt under Subdivision (c} shall be determined aeﬁh
folldwsz i = e . - R ?mw- s
Efy\ﬁ-judgment creditor ‘who desires to claim that the excess
i-ameuﬁt is notiexempt shall &eliver .an affidavig alleging that the excess
amount is not’ exempt to the leVying"offlcer within five" days after the
levying officer notifies the judgment creditor of the nature and balance
of. the depos1t account, The affidavit shall be in the form of the
notice of opposition provided by Sectiann?ﬂ? 350, and a hearing shall be
set and’ held, and fiotice given, as provided ‘by Sections: 707,360 and
707.380. Thé judgment debtor shall file aicounteraffidavit supporting
the exemption not later than 10 days before the date set for :the hearing
and mail a copy to the judgment creditor:and to the levying officer,
‘For the purpose of this paragraph, the 'notice of opposition-to the
claim of exemptfdn"~in -Sections 707.350, -707.360, and. 70Z.380 means the
affidavit under~this iparagraph. S : '

"(2) 1f the judgmént treditor does not deliver the affidavit to the
levying officer and give notice to the judgment debtor:within the.time
provided, the property shall be released in the manner provided in

- Section 703.290.  If the judgment-debtor- does.not file the counteraffi-

- —davit and mail-a-copy te:the judgment creditor within. the'time provided,

' ] B :lli‘:' s e T - . \‘;\:: . Tttt e e ‘:'_!"_‘V_:A”"':-'If:"_
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the excess amoynt of the deposit account remains subject to the lien of
'ifexeoutlon and $hall be applied toward the satisfaction of the Judgment
' (3) The affidavit and eounteraffldavit shall be filed by the levy—
]1ng officer with the court before the-date set for the' hearing and
constitute the pleadings,rsubgect.tohthe power of the:tourt to permit
amendments in the interests of justice,

(4) At ejhearing_under this subdivision, the judgment debtor has
the burden of procf. |

(S}HAt:the oonclusion'of the‘hesring,:the'oourt by order shall
determine whether or not the'exoess amount of the deposit account is
exempt; in whole or in part. The order is determinative of the right of
the judgment creditor to apply the excess amount toward the satisfaction
of the Judgment. No findings are required in a proceediné under this
subdivision, o o -

(6) Upon determinlng that all or part of the exoess amount of the
deposit account is exempt, ‘the clerk shall immediately tranSmlt a copy
of the order to the levying officer and the 1evying offlcer shall serve
N the copy of the order on the financial 1nstitutlon The financial
; 1institution shall comply with the order within’ three bu51ness days after
Vrits receipt ' ‘

... Comment.. Section 703.590 supersedes former Section 690,30. Social
Seeurity payments may be directly deposited pursuant to 31 U.S5.C. § 492
(1970, Supp. 'V 1975)¢ Subdivision (a) continues former Section 630.30(c).
Subdivision (b) continues the substance of the first paragraph and
subdivision (a) of former Section 690,30, Subdivision (c) continues the
" substance’ of the -introductory pardgraph and paragraph (1) of subdivision
. (b) of fprmer Section 690.30. Subdivision (d) makes explicit what was
implicit in a portion of former Section 690.30(b)(2).

~igybdivision ‘(e) supersedes paragraphs (2), (3),:and (4) of subdivi-
sion (b} of former Section 690.30. However, subdivision {d) clarifies
the procedure applicable to claiming exemptions for excess amounts in
' “deposit accounts described in this section and the relation between this
procedure and the procedure provided by Article 2 (commencing with
Section 707.310) (which supersedes former Section 690.50, incorporated
by reference in former Section 690.30). Paragraph {1) requires the
judgment debtor to file a counteraffidavit. Former Section 650.30 was
silent on this matter but seemed to require some showing by the judgment
debtor since the last sentence of Section 690.30(b)(2} placed the Burden
of showing the excess.amount to be exempt on the judgment debtor., If
the judgment .debtor does not comply with paragraph (1) by filing the
;qounteraffidavit within the time provided and sending a copy to ‘the
judgment creditor and the levying officer, no hearing is held and the

i
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property is applied toward the satisfaction of the judgment. Paragraph
. {3) supersedes former Section 690.30(b){3). The prowision for an order
determlnlng prlorlty or d1v1d1ng the property between several creditors
- ‘is not contidued. Paragraph (6) continues former Section 690. 0M)(4).

Where a deposit account is not one described by isubdivision (b),
the procedures provided in Article 2 (commencing with Section 707.310)
apply to the detétmination of the exemption provided for deposit ‘ac-
counts generally in Section’ 707.380., Where an account described in
subdivision (b) exceeds the amount not subject to enforcement, the
exemption provided by subdivision (c) ‘is determined pursuant to subdivi-
sion (e), not by Article 2 procedures.

See also Sectioms 701. ("deposit account” defined), 703 290 (re-
lease) 707.200 (adjustment '5f dollar amounts of exemptions)

101/153

. 57074600, -Life insurange, endowment, annuity policies: death: :
y benefits

?U? 600 (a) Except as otherwise prov1ded in subdiv1sion (b),
unmatured life lnsurance endowment, and annuity policies are not

3 !
subJecL to the enforcement of a money judgment. .

- (b) The aggregate loan value of unmatured life insurance, endow-
ment, and annuity policies is subject to the enforcement of a money
Judgment but is exenmpt in the amount of five thousand dollars (55, 000)

' (c} Benefits from matured life insurance endowwent, and annuity
policies, and death benefits, payable to the insured or a Spouse or
dependent of the insured or decedent are exempt ‘to the extent ‘reasen-
ably necessary for the support of the 1nsured and the spouse and depend-

~ ents’ of ‘the insured or decedent. R '

| (d) If a. dwelling exemption has not been obtained the amount of
“the exemption prov1ded by subdivision (b} 1is’ {ncreased by’ ten thousand
dollars (510,000).. If the exemption provided by this subdivision is

'obtained and the claimant later claims a dwelllng exemption ‘the dwell—
ing exemption shall be reduced hy the amount of the exemption claimed
under this subdivi91on ' s '

Comment. Section 707,600 supersedes the exemptions provided in
former Sections 690.9 (life insurance represented by $500 annital premi-

' um), 690. 10 (group life insurance), 690.14 (fraternal benefit society),

- and portions ‘of ‘former Section 690,18 (death benefits from public enti-
ty). Under dubdivisibn (a), the judgment’ creditor is precluded’ from
reaching an unmatyred pollcy except to the extent provided By subdivi-
sion (b}. ‘Subdividion (4) prevents the judgment creditor from fo¥cing

the judgment ‘debtor to surréndér a life insurance policy for {ts' cash
value. See Section 707.160 (spouse's exemption right).
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SubgiviSLon {c) limits the exemption of benefits from a life
insurance policy to the insuted or a spousé or dependent of the insured
. ~whe- need the benefits fotr support. - Under former. law, the exemption was
available to any person, including creditors of the judgment debtor and
artificial persons. See Jackson v. Fisher, 56 Cal.2d 196, __ , 363 P.2d
479y, l4 Cal. Rptr. 439, (1961). - The exemption may be asserted
against creditors of the 1nsured or of the spouse or dependents of the
instred. See Holmes v. Harshall 145 Call 777, 779-82, 79 P. 534, -

(1905) co

Subdivision (d} is new. See Section 707 510 {dwelling exemptlon)

See also Section ?0? 200 (adjustment of dollar amounts of exemp-

tions).. .o o T L :

 968/999

§ ?0? 610 Retlrement benefits ‘

A ?07 610 (a) As used in this section, retirement benef1ts‘ means

AR LR o

money held for payment or paid as an annuity, pension, or retirement
allowance under a retirement plan of a public entity, private employer,
union, or other prlvate entity (including a proflt sharing plan designed
and, used for. retirement purposes} or under self—employed retirement
plans and ind1v1dua1 retlrement annuitles and accounts which are exempt
from federal income taxation. » o 7

{b) Before payment, retirement benefits are not subJect to the en-
forcement of a money Judgment After payment, retirement beneflts are

S Rt

exempt.

Comment. Sectiom 707.6I0, in conjunction with Section 707.170 (ex-
emptions not applicable in case of support judgment), supersedes the
provisions relating to exemptions for retirement benefits {other than
disability payments from retirement plans covered by, Section 707.630)
provided by former Section’ 690.18 [as proposed ‘td be Aménded’ hy S.B. 1360
‘and A.B, :196%.in the 1978 session]}. - ‘ TSP S Y

L 405/355

§ 707, 620 Unemgloyment beneflts and contributions

. ?0? 620 {a) . Contributions by workers nayable to the Unemp loyment
Compensation Disabllity Fund and by employers payable to the Unemploy-
ment Fund are not subject to the enforcement of a money Judgment.

‘ (b) Before payment the following benefits ate not SUbJEct to the
.1enforcement ;of . a money . judgmnnt : o

(1} Unemployment compensation benefits payable under Part 1 (com~
mencing with Sectiom 100) of . Division 1. of the Unemplpyment Insurance
Code.
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(2} Unemployment compensat1on dlsabillty benefits payable under

f‘ Part 2 {commencing W1th’8ection 2601) of Division 1 of the Unemployment

: N .
Insurance Code. - : : i

oy et - g B
1 i ',

‘ (3) Extended duratlon henefnts payable under Part 3 (commencing
with Section 35&1) of D1v151on 1 of the Unemployment Insurance Code
S lkiﬁl Federal—stete extended benefits payable under Part 4 (commenc—
ing with Section 4001) of D1v1sion 1 of the Unemployment Insurance Code.
(5) Incentive payments payable under Division 2 (commencingswith
Seetion 5000} of the Unemployment Insurance Code,
(6) Benefits under a plan or system,estahlished by an employer
. which makes prov1sion for employees generally or for @ ¢lass- e group of
employees for the purpose of supplementing unemployment compensation
benefits._r - ' R ' '
(7) Honey used exclusively in the payment of unemployment ‘benefits
by a fraternal organization to bona fide members. o
_ (8) Benefits used in the payment hy a union to a" union member due
to a labor dispute. " e ' o i
_ (c) After payment the benefits described in subdivision (b} are
; exempt. o R
Comment., Sectionr?Ol.BZG supersedesﬁtormerqéections 6§O.l3,
690.16, and 690,175 and portions of Unemployment Insurance Code-Sections
- 988 and 1342. Subdivision (b (8) is new.

S

§ 70?.630. Disabillty and health beneflts
707.630, (a) Before payment, benefits from & disabllity or - health

15331,

insurance policy or program are not subject to the enforcement of a
monep judgment. After payment the benefits are exempt.
(b) Subdivision (a) does ‘not apply to a claim by a provider of

' health care whose claim arises “out of ‘the’ judgment debtor's ‘condition

PR

for whlch the henefits are collected
COmment., Subdlvis1on (a) of Sectlon ?07 630 supersedes former
Section 690.11 (disability or ‘health insurance benefits fepresented by
$500 annual premium), 690.13 (money used exclusively in payment of sick
.benefits by fraternal organization to bona fide members), 690.14 (fra-
ternal benefit society funds), and portions of formetr’ ‘Section’ 690.18
“'(315ability benefits from: retirement plans}. . Subdiwision (b} ds new.
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101/173

§"7b?:6ﬁ9f: Damaggs for personal injury
707.640, (a) An awari of damages or a. sectlement arlslng out of
bodily injury of the Judgment debtor is exempt to the:extent. necessary
for the support of the Judgment debtor and the spouse and dEPEndents of
the judgment debtor.
(EyJSubdivision (a) does not apply to a claim by a provider of
health care whose claim arises out of the bedily injury for which the

award ‘or settlement was made. S e
'Coﬁﬁeﬁt.l‘Seétioﬁ‘?ﬁﬁlﬁ4b is new.
oY o L 29215
‘§ 707.650. ‘Damages -for ‘wromgful death . oo oo

707.650. Ad award of damages ‘or:a settlement arisimg out of. the
wrongful death of a petfsont of whom the judgment :debtor was.:a sSpouse or

.. a-dependent is exempt to the extent reasonably necegsary for support.
. Comment.. Section 707.650 is new. o L
—_— Coee g L U

405/354
§ 707.660. Worker's compensation

707.660. Except as provided by Chapter 1 (commencing with Sectien
4900) of the'Labofﬁﬁﬁﬂéi'béfofe payment, a:claim for worker's compen-
sation or compensdtion awarded or adjudged is not-subject to the en=. .
forcement of a money judgment. -After payment, the gward is exempt...

‘Comment . - gaction 707.660 continues: the substance of former Section
:6905-_:15.-. o 7 : - B ’ "-r:‘f‘,!‘ E LT . s ;o Lo : . coh
. Poaror .- Lo .' s WL : o . . . L. o .,-’_

TR 4057346
§ 707.670. aid

707.670. Before payment, aid provided pursuant to Division 9
(commencing with Section 10000) of the Welfare and Institutions Code or
similar aid provided by a charitable organization or a fraternal benefit
society as defined in Section 10990 of the Insurance Code, to the judg-
ment debtor or for the benefit of the judgment debtor is not subject to

the enforcement of a money judgment. After payment, the ald 1s exempt.
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Comment. Section 707,670 is based on former Sections 690.14 and
690.19. This section exempts local aid as well as federal aid adminls—
tered by the state pursuant to the Welfare and Institutlons Code See
also Welf. & Inst. Code § 10052 ("aig" defined)
~© “Section 707.670 alsc expands the ‘category of nongovernmental. aid.
.that is exempt. Former Section 690,14 applied only to fraternal benefit
societies. ' o CT o :

27/872
§707.680. Relbéation béfiefits '+

707.680. Before payment, relocation benefits for displacement from
a dwelling actually owned or rented by the judgmeqt debtor which are to
be paid by a public entity pursuant to Chapter 16 (commenciﬁg with
Sectibﬁ‘?260) of Division 7 of Title 1 of the Government Code or the
Uniform Relocation Assistance and Real Property Acquisition Pelicies Act
of 1970, as amended, are not Subject:to the enforcement of a money

ﬁudgméht.' After’ pajment, such benefits. are exempt.

Comment. Sectlon ?0? 680 supersedes Section 690.8a. The last sen-
tence of Section 707.680 requires the debtor to claim an exemption for
such benefits after payment, whereas under former law these benefits
were designated as exempt without filing a claim,

214823
§ 707.690. licenses ; . o
“707.690. ‘Except as provided-in Section 705.330, a license ta -

engsge'in’any "business, profession, or activity issued by a public-:

entiﬁﬁ'is n6t7subject to the enforcement of -a money . judgment. .

© Comment. Section 707.690 is derived -from a portion of subdivision
(e) of former Section 688 which precluded levy or sale on execution of
"licenses issued by this state to engage in any business, profession, or
activity." See Section 705,330 (receiver to sell liquor license).

v o
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